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I. Introduction 

There is perhaps no legal issue affecting China's pros- 
pects for continuing economic success that is more important 
than effective implementation of the August 2002 Rural Land 
Contracting Law (RLCL). With its associated legal measures, 
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the RLCL defines the relationship of China's majority rural 
population to their chief source of income and security, and, 
potentially, of wealth and empowerment: land. 

The primary purpose of this article, based on a seventeen- 
province survey, is to provide a comprehensive snapshot of 
China's rural tenure conditions as of mid-2005, and thus to 
give potential guidance on the priorities and future directions 
of rural land-tenure reform in China. We will first set the con- 
text with a broad look at China's evolving rural land regimes 
since the Communists' ascendance. Much of the article will 
then deal with presentation of the survey data and an accom- 
panying analysis. Then, against the backdrop of the worsening 
rural-urban income gap in China that largely motivates the 
tenure reform efforts, we shall offer a series of policy and law- 
reform recommendations. 

In a nutshell, the survey reveals both encouraging and dis- 
appointing trends and phenomena in regard to China's rural 
land. On the one hand, only a minority of farm households 
has been issued both the written contracts and certificates that 
confirm their land rights as provided by law. Furthermore, the 
issuance process showed only marginal progress during the 
past four years. A majority of interviewed farmers also indi- 
cated dissatisfaction with the compensation paid in land tak- 
ings under the eminent domain power. On the other hand, 
the survey shows that the possession of land-rights-confirming 
contracts or certificates bears a significant positive relationship 
with — and directly leads to — farmers' decision to make mid- 
to long-term investments in improving their land. These find- 
ings call for further reform of China's rural land practices to 
improve the security and marketability of farmers' land rights. 
Reforms should include the full issuance of compliant con- 
tracts and certificates to all farm households, as well as a seri- 
ous enhancement of compensation standards and procedural 
fairness in land expropriation laws. 

China is the biggest success story of economic develop- 
ment and global integration of the last two and a half decades. 
Its GDP grew at an average annual rate of 9.6% from 1979 to 
2004, and it is now the second largest economy in the world 
after the United States on a purchasing power parity basis. 1 



1. Liu Quan, Corrected Historical CDP Figures Show 9.6 Percent Average 
Growth From 1979 to 2004, Xinhua News Agency, Jan. 10, 2006, available at 
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China now boasts the third largest volume of international 
trade in the world. 2 China today manufactures a majority of 
all shoes and TVs made in the world. Meanwhile, the largest 
number of cell phone users and internet game players are in 
China and these numbers are still growing at the highest 
speeds in the world. 

But another, worrisome face of China is found in the 
countryside. The focus of China's economic reforms over the 
last fifteen years has been on a handful of large urban agglom- 
erations. The vast majority of the 849 million rural Chinese 3 — 
more than one eighth of the world's population, who are de- 
pendent on an average arable land base of less than half an 
acre per capita 4 — lag far behind their urban counterparts in 
virtually all aspects of life. Based on preliminary official 
figures, urban per capita income reached 10,493 yuan (about 
$1,300) in 2005, while rural per capita income was 3,255 yuan 
(about $400). 5 This 3.22:1 ratio represents the worst urban- 
rural income gap in the modern history of China. 6 

Three further factors underscore the extent of the prob- 
lem: 



http://news.xinhuanet.com/politics/2006-01/10/content_4031606.htm; 
The World Factbook, available at https://www.cia.gov/cia/publications/fact 
book/index.html (last visited Oct. 11, 2006). 

2. World Trade Organization [WTO], World Trade Report 2004, at 
21 (2004) , http://www.wto.org/ english/res_e/booksp_e/ anrep_e/world_ 
trade_report04_e.pdf. 

3. See UNFAO Statistical Yearbook 2004, at tbl. A.l (2005), available at 
http://www.fao.org/statistics/yearbook/vol_l_l/index_en.asp. 

4. Around two-tenths of an acre per capita in the more densely popu- 
lated areas where approximately 83% of the rural population is found. See 
infra note 106. 

5. Income Gap Between Rural and Urban Residents Widens to 1:3.22 in 2005, 
Xinhua News Agency, Feb. 22, 2006, http://news.sohu.com/20060222/ 
n241957993.shtml. See also National Bureau of Statistics of China, Yearly 
Data, http://www.stats.gov.cn/english/statisticaldata/yearlydata/ (last vis- 
ited Oct. 11, 2006) (select "2005" under "Rural Households"; then follow 
"Chapter 10 People Livelihood" hyperlink). 

6. Rural-urban gap statistics are cited in dozens of reports by the Minis- 
try of Finance and the World Bank. See Guo Puhui, Reform of Income Distribu- 
tion Continues: China's Rural-Urban Income Gap Still Growing, China Business 
News, June 6, 2006, http://fmance.sina.com.en/g/20060626/01372679578. 
shtml; Zhao Manhua, The Income Gap in China: Rural Areas Need a Lift, Be- 
yond Transition, Feb.-Mar. 2001, http://www.worldbank.org/html/prddr/ 
trans/febmarch2001/pgsl3-14.htm. 
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In 2005, the central government treated the rural income 
issue as its top priority and adopted several short-term mea- 
sures that aim to boost farmers' income. These measures in- 
clude cash subsidies to farmers and reduction or elimination 
of agricultural taxes and fees. Despite these measures, the ur- 
ban-rural divide continues to worsen. 

The 3.22:1 ratio does not reflect many free benefits such 
as basic medical care, elementary education, and social secur- 
ity that are available only in cities. 

The income gap has been widening at an accelerating 
speed. Figure 1 shows the respective pace of rural and urban 
income growth starting from the early 1980s when China be- 
gan its extensive economic reforms. 



Figure 1: Urban Per Capita Income vs. Rural Per Capita 
Income (Chinese Yuan) 
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Source: China National Bureau of Statistics 

China has started suffering serious consequences due to 
the ongoing income disparity, and there is an increasing con- 
cern that its long-term growth and stability will be in jeopardy 
if no significant improvement is made in the near future. It 
has been reported that rural healthcare and elementary edu- 
cation are facing an impending crisis as numerous farmers 
struggle to pay children's tuition or hospital bills. 7 There are 
still an estimated 700,000 deaths of children under five in 



7. See generally Chinese Government's Official Web Portal, China Pledges 
to Boost Rural Development, Dec. 30, 2005, http://english.gov.cn/2005-12/30/ 
content_141910.htm. 
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China each year, the great majority in the countryside. 8 Both 
Chinese and foreign observers have noted that there has been 
an increase in incidents of rural unrest, including violent con- 
frontations between governments and farmers. 9 Land-related 
conflicts, especially arising from land takings or expropriations 
by governments, are now the top rural grievance in China. 10 
A series of recent central government pronouncements 
has expressed growing concern over the income gap and its 
likely consequences, stating that the gap is now at "the 'yellow' 
alarm level," and that "should there be no effective measures, 
it will reach the dangerous 'red' level in five years." 11 As re- 
ported on Jan 20, 2006, Premier Wen Jiabao admitted that the 
efforts to narrow the rural-urban wealth gap fell short and 
land grabs by officials were provoking mass unrest in the coun- 
tryside that could threaten national stability and economic 
growth. 12 

The Rural Development Institute (RDI), in partnership 
with various Chinese and international organizations, started 
working in China in 1987. Due to the tradition of collecting 
information directly from local-level officials, there has not 
been much independent, comprehensive information on rural 
land rights (the Ministry of Agriculture actually claimed that 
98% of villages had implemented the second-round of con- 
tracting in less than two years after the adoption of the revised 
Land Management Law (LML)). 13 That is why RDI insists on 
conducting sample surveys and rapid rural appraisal interviews 



8. Robert E. Black, et al., Where and why are 10 million children dying every 
year?, 361 Lancet 2226, 2227 (2003). 

9. See, e.g., Jim Yardley, Farmers Being Moved Aside By China's Real Estate 
Boom, N.Y. Times, Dec. 8, 2004, at Al; Joseph Kahn, China Crushes Protest, 
Turning 3 Friends Into Enemies, N.Y. Times, Oct. 13, 2004, at Al; Howard W. 
French, Protesters Say Police in China Killed Up to 20, N.Y. Times, Dec. 10, 2005, 
atAl. 

10. Zhao Ling, Rural Activism Seriously Changes: From Tax Disputes to Land 
Ownership, Southern Weekend, Sept. 2, 2004, at 5. 

11. Yi Fan, The Gini Coefficient: A Signal that a Harmonious Society Cannot 
Afford to Ignore, Sanlian Life Weekly, Oct. 28, 2005, http://news.xinhuanet. 
com/focus/2005-10/28/content_3694957.htm. 

12. Joseph Kahn, Chinese Premier Says Seizing Peasants' Land Provokes Unrest, 
N.Y. Times, Jan. 21, 2006, at A3. 

13. See Hong Chaohui, The Scarcity of Chinese Farmers' Land and Property 
Rights, 1 Modern China Studies 56 (2004), available at http://www.chinayj. 
net/StubArucle.asp?issue=040107&total=84 (last visited Oct. 26, 2006). 
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directly with randomly-selected farmers without the presence 
of local officials. 14 

Besides more than a thousand rapid rural appraisal inter- 
views since 1987, we have now conducted three rounds of na- 
tionwide surveys. Prior to the present survey, we cooperated 
with Renmin University on two large-scale sample surveys, one 
in 1999 15 and a second in 2001, 16 with respect to the extent 
and nature of implementation of thirty-year rural land use 
rights. 

More than seven years have elapsed since the adoption of 
the LML and more than three years since the RLCL was 
adopted. An accurate assessment of the progress that has been 
made with respect to the goal of full implementation of the 
thirty-year rights, and the impact of such progress on China's 
farmers, can only be derived from systematic monitoring of 
the implementation process on a national basis. 

Accordingly, we designed and conducted a third round of 
nationwide surveys in the summer of 2005. We believe that, in 
the context of China's ongoing rural land tenure reforms, sys- 
tematic monitoring of the progress of each stage of the re- 
forms can also play a vital role in helping to define and shape 
each subsequent stage of the reform process, including the 
formulation of additional laws and policies governing rural 
land use rights. 

The 2005 random-sample survey covers seventeen Chi- 
nese provinces that contain approximately 83% of China's ru- 



14. As distinct from a formal sample survey embodied in a questionnaire 
fixed in advance, "rapid rural appraisal" employs a semi-structured inquiry, 
usually by interviewers already substantially familiar with most of the subject 
areas the inquiry covers, but there is room for intensive follow-up with the 
interviewee on points on which new and unexpected information arises. 
Such points may then also be incorporated in later interviews. The farmers 
interviewed are not respondents to a questionnaire but active participants in 
this semi-structured interview process. Especially where a survey covers issues 
on which the performance of local officials might be inadequate or be called 
into question, it is essential that farmers be interviewed outside the presence 
of such officials. 

15. Roy Prosterman et al., Implementation of 30-Year Land Use Rights for 
Farmers Under China's 1998 Land Management Law: An Analysis and Recommen- 
dations Based on a 17 Province Survey, 9 Pac. Rim L. & Pol'y. J. 507 (2000). 

16. Brian Schwarzwalder et al., An Update on China's Rural Land Tenure 
Reforms: Analysis and Recommendations Based on a Seventeen-Province 
Survey, 16 Colum. J. Asian L. 141 (2002). 
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ral population. The survey questionnaire includes many im- 
portant questions of the previous surveys and has added major 
modules of questions that reflect the recent legal and policy 
reforms and changing realities, such as the adoption of the 
2002 RLCL, farmers' investments in land, and land takings. 
The survey was carried out by RDI in cooperation with Renmin 
University and Michigan State University. Interviews were com- 
pleted with 1,962 farm households in 1,773 villages, a suffi- 
cient national sample to give results that should be descriptive 
of the situation in the seventeen provinces as a whole with an 
accuracy of +/-2.2% for household level questions and +/- 
2.3% for village-level questions. Particularly, the presence of 
local officials at interviews was minimized, since the presence 
of such officials tends to influence farmers' responses to cer- 
tain questions. 

This article focuses upon the findings of the 2005 survey. 
Section II briefly describes China's successive rural land-tenure 
regimes since the Communists came to power. Section III 
presents the national survey results with a preliminary analysis. 
Section IV presents a series of survey findings on a province-by- 
province basis. Section V further examines the survey findings 
on specific issues of central importance: the impact of contract 
and certificate issuance upon various behaviors, including 
farmers' investments on their land. Section VI discusses the 
legal and policy implications of the survey findings and offers a 
series of recommendations concerning the ongoing reform 
process. Finally, Section VII offers a brief conclusion looking 
to the longer term, and the Appendix provides a further 
description of the survey methodology. 

II. A Brief History of China's Rural Land Regimes 

The Chinese revolution gained much of its support from 
the deeply aggrieved rural poor, especially the large popula- 
tion of tenant farmers who typically had neither secure nor 
equitable access to land and who paid high rents to their land- 
lords. 

After coming to power in 1949, the Communist Party's in- 
itial land reform gave farmers full, individual private owner- 
ship of their small farms through the 1950 Land Reform Law 
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and other accompanying regulations. 17 Under this law, China 
redistributed over half of its arable land to 50-60 million poor 
rural households, more than 60% of its rural population, on 
an equitable basis. 18 Land certificates or titles were issued to 
farmers as well. Such a "land to the tiller" program proved a 
huge success in increasing agricultural productivity; annual 
grain production went up from 113.2 million tons in 1949 to 
166.8 million tons in 1953, and further to 192.7 million tons in 
1956, altogether a 70% increase. Total farm income rose 85% 
during the same period. 19 

Then, disastrously, China followed in the footsteps of the 
former Soviet Union and introduced a sequence of legal and 
policy measures designed to bring about the collectivization of 
all farming in the mid-1950s. Private ownership of farmland 
became illegal, with collectives as the new owner, and farmers 
were severed from connection with any identifiable piece of 
land. Farmers became collective farms' "working members" 
who normally received pay (mostly grain and other agricul- 
tural products) based on how much time they showed up for 
work. Agricultural production plummeted, and fifteen to 
thirty million consequent deaths occurred during the years 
1958-1962. 20 

From the late 1970s, several regions of China started to 
experiment with tearing down the collective farms and giving 
individual farmers limited freedom to farm. After initial suc- 
cess, this system spread rapidly. Technically, the collectives, re- 
maining as the land owners, contracted out land parcels to in- 
dividual households to use for private farming for a period of 
time, usually allocating the land on an equal per capita basis. 
The contracting farmers, in return, were obligated to fulfill 



17. Art. 20 of Land Reform Law of P.R. China (1950) provides that land 
confiscated from landlords, except for that owned by the state in accordance 
with this law, should be allocated to poor peasants fairly, rationally and uni- 
formly for them to own. 

18. China Institute of Reform & Development, History of Changes 
and Innovations of China's Rural Land System 31-32 (1999). 

19. Id. at 32; Zhang Gensheng, Rural Reform in China 3-4 (2001). 

20. See Susanne Weigelin-Schwiedrzik, Trauma and Memory: The Case of the 
Great Famine in the People's Republic of China (1959-1961), 1 Historiography 
East & West 39, 41-43 (2003); Xizhe Peng, Demographic Consequences of the 
Great Leap Forward in China's Provinces, 13(4) Population & Dev. Rev. 639 
(1987). 
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their "responsibilities" of quota or taxes to the collectives every 
year (in the form of grain or cash), based on the quantity of 
land they had been allocated. This scheme is called the 
"Household Responsibility System" or the HRS. 

The introduction of the HRS unleashed the energy and 
resources of millions of rural families and jump-started 
China's agricultural growth. As a result, between 1979 and 
1984, average net income for rural residents increased by 11% 
annually, compared to an average annual increase of 8.7% for 
urban residents. The introduction of the HRS resulted in the 
narrowest income gap (though at much lower absolute levels 
of income) of the past several decades. The HRS was an enor- 
mously successful reform, lifting the living standards of hun- 
dreds of millions of rural people, and was the driving force 
behind the single greatest poverty-reduction achievement 
worldwide of the past three decades. 21 

However, farmers' land rights under the HRS were gener- 
ally insecure and short-term. "Land readjustments" stood out 
as the top threat to farmers' land tenure security. Although 
land use rights were theoretically allocated to farm households 
for a specific period of years, most villages in China adopted 
the practice of periodically readjusting or reallocating land- 
holdings in response to changes in individual household 
makeup, total village population, and loss of land through 
land takings or expropriations. In those cases that are called 
"big readjustments," a village takes back all land from farmers 
and then redistributes it. A "small" or partial readjustment 
consists of adding to or taking from a household's existing 
landholding when that family's size changes (e.g., through 
births, deaths, or marriages), and does not affect the entire 
village's landholding pattern. It is not uncommon that a few 
village cadres or officials choose to conduct readjustments sim- 
ply in order to exert their influence and authority for other 
dubious purposes. 

Rights to a piece of land subject to periodic and unex- 
pected readjustments cannot be considered either secure or 
marketable. Farmers will not make mid- to long-term invest- 
ments on a land parcel which they may not possess the next 



21. Martin Ravallion & Shaohua Chen, Understanding China's (Uneven) 
Progress Against Poverty (World Bank Policy Research Working Paper 3408, 
2004). 
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year or year after, and potential transactions, from a trans- 
feree's perspective, are likewise limited to those whose time 
horizon does not extend beyond the current crop season or 
agricultural year. With land improvements constrained, the in- 
itial benefits brought by the HRS tailed off beginning in the 
mid-1980s and Chinese farmers' income gains started to lag far 
behind those of urban residents. 

Concerned about the rural land-tenure problem, the cen- 
tral government began to seek a solution. In 1993, a policy 
directive was issued, 22 which set a seeming policy of thirty-year 
rights for farmers. But this fell far short of general, mandatory 
enactments issued by the executive branch. Although often 
followed by the lower government organs, policy directives do 
not have the binding power of law behind them. 23 

The thirty-year policy was embodied in formal law for the 
first time as a result of the adoption of the revised LML in 
August 1998, which explicidy mandates that the land be con- 
tracted to farm households for a term of thirty years. It further 
restricts land readjustments by requiring a 2/3 approval of vil- 



22. Zhong gong zhong yang, Guo wu yuan guan yii dang qian nong ye he 
nong cun jing ji fa zhan de ruo gan zheng ce cuo shi [Notice on Certain 
Policy Measures Regarding Present Countryside and Rural Economy Devel- 
opment] (promulgated by the Central Comm. of the Chinese Communist 
Party and the State Council, Nov. 5, 1993), available at http://www.agri.gov. 
cn/zcfg/ t20030624_94259.htm (last visited October 6, 2006). 

23. The 1993 Policy Measures played off the No.l Document of 1984, 
which had required that farmers' land rights be prolonged to fifteen years 
nationwide. However, the No. 1 Document did not make any rules as to how 
to assure implementation of the extended term, and made no provisions for 
documentation. Accompanying statements also suggested ("big stability, 
small readjustments") that at least "small" readjustments of farmers' land 
could continue. RDI field interviewing revealed little implementation of the 
15-year right. See Roy Prosterman, Tim Hanstad & Li Ping, Can China Feed 
Itselfi, Scientific American, Nov. 1996, at 90. The 1993 Policy Measures docu- 
ment announced that use rights would be extended another thirty years 
upon the expiration of the fifteen-year rights mandated in 1984. Thus, even 
if mandatory in form, it appeared to speak of implementation that might 
occur only as of 1999. Beyond that, it stated as policy, in precatory rather 
than mandatory terms, that "no readjustments for population change within 
the contract period should be promoted." Notice on Certain Policy Mea- 
sures Regarding Present Countryside and Rural Economy Development, 
supra note 22. It also stated that a term of more than thirty years could be 
used for wasteland and other non-arable lands for agricultural use. 
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lage members. The key provisions are stated in Article 14 as 
follows: 

[C] ollectively owned land shall be contracted to the 
members of the collective economic entity for agri- 
cultural, forestry, animal husbandry, or fishery opera- 
tions. The contracting period shall be 30 years . . . 
[T]he contract-issuing party [collective] and the con- 
tracting-receiving party [farmer household] should 
execute a contract stipulating the rights and obliga- 
tions of the two parties .... 

Within the duration of the contract for operation of 
land, any appropriate readjustment of the land be- 
tween isolated households shall be made with the 
agreement of at least two-thirds of the members of 
the village assembly or of the representatives of villag- 
ers and submitted to the township people's govern- 
ment and the agriculture administration department 
of the people's government of the county for ap- 
proval. 24 

Under these policy and legal reforms, China started the 
second round of contracting that extended farmers' land use 
rights to thirty years in the mid- to late-1990s (the first round 
of contracting being the initial HRS), starting slowly and accel- 
erating with the public discussion and then adoption of the 
LML in 1998. Provinces adopted various implementation regu- 
lations according to the LML. Written contracts or certificates 
were issued as well as a part of the second round of con- 
tracting, especially with the advent of the LML. 

Then, in 2002, China passed a Rural Land Contracting 
Law (RLCL), with sixty-five articles devoted to the subject, 
rather than one article and part of another, as in the LML. 
The new law represents a major breakthrough in the process 
of strengthening farmers' thirty-year rights and is the first 
piece of modern Chinese legislation to exclusively address 
farmers' rights to their most important asset. Going beyond 
the LML, the RLCL requires an end to the practice of land 



24. Law of Land Administration (promulgated by the Standing. Comm. 
Nat'l People's Cong., Aug. 29, 1998, effective Jan. 1, 1999), ch. 2, art. 14, 
translated in LEXIS (last visited Oct. 6, 2006) (P.R.C.) [hereinafter LML]. 
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readjustments in China in all but extreme cases. Its Article 27 

provides as follows: 

During the contract term, the contract issuing party 
shall not readjust contracted land. 
During the contract term, in cases of where [sic] a 
natural disaster has seriously damaged contracted 
land and other special circumstances, and an appro- 
priate readjustment of arable land or grassland be- 
tween isolated households is necessary, the approval 
of 2/3 of the members of the Village Assembly or 2/3 
of the Villager Representatives must be obtained, as 
well as approval by the township government and the 
county government administrative unit responsible 
for agriculture. The terms of any land use right con- 
tracts stipulating that readjustments shall not be con- 
ducted must be honored. 

The RLCL further requires that collectives and farmers 
execute written contracts and certificates to confirm the con- 
tracting relationship. 25 In addition, going beyond the bare ac- 
knowledgement of transferability of farmers' land rights that 
had been in Document No. 1 of 1984 and in the LML, the 
RLCL spells out in detail the right to lease, assign, exchange, 
and carry out other transactions of contracted land (except 
sale and mortgage). 26 

III. National Findings and Analysis 

A. Household Characteristics 

Household characteristics of interviewees provide impor- 
tant background information regarding the general profile of 
farm households in China. The 1,962 survey households re- 
port, on average, that a household possesses 3.74 land shares 
with an average household landholding of 0.92 acre or 5.61 
mu of arable land. 27 Each household has 4.55 members on av- 



25. Law on the Contracting of Rural Land (promulgated by the Standing 
Comm. Nat'l People's Cong., Aug. 29, 2002, effective Mar. 1, 2003), ch. 2, 
§ 2, art. 19, translated in LEXIS (last visited Oct. 6, 2006) (P.R.C.) [hereinaf- 
ter RLCL]. 

26. RLCL, supra note 25, at ch. 2, § 5, arts. 32-43. 

27. That is, land for annual and permanent crops (grazing land for live- 
stock is not included, but is not a prominent part of the agricultural econ- 
omy in most provinces). One mu equals 1/15 of a hectare, or approximately 
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erage. These numbers represents little change compared to 
our 1999 and 2001 surveys. 28 Using a current agricultural pop- 
ulation figure of 849 million, and 4.55 as average household 
size, would indicate about 187 million agricultural households. 

Non-agricultural employment has risen during the last six 
years: 65.1% of interviewed households reported at least one 
member engaged in non-agricultural employment in 1999, 
and 80.0% in 2001. 29 Now, that proportion has risen modestly 
to 83.2%. 



Table 1 : How Many Members of Your Household Are 
Engaged in Non-Agrigultural Employment? 






16.8% 


1 


30.2% 


2 


31.8% 


3 


12.6% 


More than 3 


8.6% 



n=1962 



The median level of education of all respondents is be- 
tween seven and eight years, while their median age is between 
forty-five and forty-six years old. The median level of education 
of the most highly educated family member is eleven years. 



667 square meters. Thus, the average household landholding was 3613 
square meters, equal to 0.37 hectare or 0.92 acre. Experience in China and 
elsewhere indicates that, properly cultivated and used, a piece of land of 
such a size can produce not only enough to feed a family adequately but also 
to provide a considerable surplus of grain and income. Compare the discus- 
sion of even smaller holdings in Tim Hanstad & Robert Mitchell, Small Home- 
garden Plots and Sustainable Livelihoods for the Poor (UN Food and Agric. Org. 
Livelihood Support Program Working Paper 1 1 , 2004) . It should be noted 
that a handful of sparsely populated provinces, mostly in the west, that were 
not included in the survey, have much greater amounts of arable land per 
household, bringing the national average up to around two acres per house- 
hold. 

28. Prosterman, supra note 15, at 516; Schwarzwalder et al., supra note 
16, at 149. 

29. Prosterman, supra note 15, at 516; Schwarzwalder et al., supra note 
16, at 149. 
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B. Some General Land-System Characteristics 

Land readjustments are a major threat to the security of 
farmers' land rights in China. 30 Because the collective villages 
remain the legal owner of rural land and typically contract out 
the use rights of land to individual households, a few village 
cadres, acting on behalf of the collectives, have enjoyed great 
power in readjusting landholding patterns. Consequently, a 
household's land could be administratively changed in size or 
completely replaced by different parcels without any compen- 
sation for consequential losses. 31 

The survey shows that 74.3% of the interviewed villages 
have conducted at least one land readjustment since the first 
land allocation to households under the Household Responsi- 
bility System (HRS) in the late 1970s or early 1980s (see Table 
2). In particular, of the entire survey universe, 55.0% of all 
villages have conducted two or more readjustments. 



Table 2: How Many Times has Your Village Readjusted 
Land Since the Introduction of the HRS? 






25.7% 


1 


19.3% 


2 


19.8% 


3 


14.8% 


4 


7.5% 


More than 4 


12.9% 



n=1723 



Out of the villages which have conducted only one read- 
justment (19.3%, 333 villages), 206 of them conducted the re- 
adjustment at the time of the second round of contracting, 
which was permissible at the time. 

Re-contracting is another form of administrative action by 
village officials who take back some or all of various house- 
holds' land — usually a contiguous area — and then lease or as- 



30. Li Ping, Rural Land Tenure Reforms in China: Issues, Regulations and 
Prospects for Additional Reform, in Land Reform, Land Settlement And Coop- 
eratives 3, 59 (P. Groppo ed., 2003), available at ftp://ftp.fao.org/docrep/ 
fao/006/y5026e/y5026e00.pdf. 

31. Two general types of land readjustments exist in China: "big," or 
comprehensive readjustments, and "small," or partial readjustments. See 
supra Section II. 
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sign it for agricultural use to a non-villager (often an outside 
agri-business person or entity). The primary motivation be- 
hind re-contracting is profit for collective cadres, who cannot 
legally charge a fee when land is contracted to village house- 
holds but can collect rent or other payments when land is 
leased to a non-villager. 

It is encouraging that, while at the time of the 2001 sur- 
vey, 18.5% of villages reported re-contracting, in 2005, the pro- 
portion had decreased to 13.0%. This decline is consistent 
with the central government's attempt to restrict re-con- 
tracting laid out in Central Document No. 18 issued in 2001. 32 
This Document, as a policy directive, explicitly stated that col- 
lectives or townships should respect farmers' contracting 
rights and that the practice of "re-contracting" should be 
strongly discouraged. 

Where there is currently re-contracting, the survey indi- 
cates that, before a village makes a decision on re-contracting, 
farmers are consulted or asked to vote in only one out of every 
five cases. Stated otherwise, in four out of every five villages 
with re-contracting, a few cadres have negotiated and struck 
the deals with the non-villagers before informing or seeking 
input from affected farmers. The lack of transparent or fully 
participatory process almost certainly facilitates village cadres' 
ability to pocket and misuse the lion's share, if not all, of the 
proceeds, as shown below: 



Table 3: What Happened to the Proceeds Paid by the 
Re-Contracting Non-Villagers? 



All retained by officials of village or 
township 


28.4% 


Partially retained by village/ township 
officials and partially paid to the affected 
households 


30.9% 


All paid to the affected households 


26.3% 


Don't know 


14.4% 



n=231 



32. Zhong gong zhong yang guan yii zhuo hao nong hu cheng bao di shi 
yong quan liu gong zuo de tong zhi [Notice on Improving the Work on the 
Transfer of Farmers' Land Contract Rights] (promulgated by the Central 
Comm. of the Chinese Communist Party, Dec. 30, 2001) [hereinafter Notice 
on Transfer of Contract Rights], available at http://www.agri.gov.cn/zcfg/ 
t20021105_21513.htm (last visited Oct. 6, 2006). 
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Unfortunately, there are still important blank spots in our 
knowledge, which represent concessions to the manageable 
length of survey questionnaires: we do not know what the ex- 
tent of sharing was under the "partially retained" response. 
Also, where a villager has no idea what happened to the pro- 
ceeds and says "do not know," this may sometimes reflect that 
the village cadres have not shared any information before or 
after with villagers and have retained all proceeds, but may 
sometimes reflect cases where none of the respondent's land 
was affected and they simply do not know. 

The two-field system 33 and scale farming 34 are two other 
forms of threats toward farmers' tenure security. As in the case 
of re-contracting, strong pronouncements were issued by the 
central government which disfavored the spread of each prac- 
tice. 35 Again and encouragingly, there seem to be fewer vil- 



33. The two-field system breaks with the typical pattern of distributing all 
farmland on a per capita basis. Instead, cultivated land is divided into two 
categories: consumption land and responsibility land. Consumption land is 
divided in each village on a per capita basis to meet each household's basic 
needs. The remaining land is contracted to farm households as responsibil- 
ity land through a variety of methods which in many cases results in a non- 
egalitarian land distribution. Unlike consumption land, on which farmers 
are only responsible for collective contributions, an additional contracting 
fee is typically charged for responsibility land. For an analysis of the two- 
field system and its implementation in China, see Roy Prosterman et al., 
Land Reform in China: The Two-Field System in Pingdu, (RDI Reports on 
Foreign Aid and Development #86, Nov. 1994). 

34. Scale farming involves the consolidation of small, labor-intensive 
farms into larger, mechanized farms. Scale farming can be accomplished 
through a variety of approaches, but typically involves the contracting of 
large areas of arable land to a few farmers or the operation of large-scale 
farms by the collective land owner. Recollectivization of farmland was the 
ultimate goal of at least some experiments with scale farming in the early 
1990s. For a discussion of scale farming and its relevance to China, see Roy 
Prosterman et al., Large-Scale Farming in China: An Appropriate Policy?, 28 J. of 
Contemp. Asia, 74 (1998). 

35. Gong ting guan yii jin yi bu wen ding he wan shan nong cun tu di 
cheng bao guan xi de tong zhi [Notice on Further Stabilizing and Improving 
Rural Land Contracting Relationships] (promulgated by the Central Comm. 
of the Chinese Communist Party and the St. Council, Aug. 27, 1997) [here- 
inafter Notice on Improving Land Contracts] ChinaLawInfo (last visited 
October 6, 2006) (P.R.C.). This notice prohibits any new adoption of the 
two-field system and indicates it should be undone ("rectified") if previously 
conducted involuntarily. It also specifically condemns prior involuntary 
adoptions of the two-field system done to promote scale farming and states 
that scale farming should not be used in most of the countryside due to the 
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lages currently using such practices than before, as shown by 
the figure below: 



Figure 2: Fewer Villages Using Three Restricted Practices 




Two-field system Re-contracting Scale farming 



□Y2001 ■Y2005 



The overall trend in all three of these areas offers evi- 
dence that the central government's mandates can be effec- 
tively carried out at local levels, even on subjects that appear to 
run counter to the interests of local cadres. A further parallel 
example (agricultural taxes and fees) is discussed in Section 
III (I) below. 

C. Land Takings 

Land takings by governments for non-agricultural pur- 
poses through the eminent domain power — state expropria- 
tions or acquisitions — are probably the most visible and con- 
tentious rural issue in today's China. 36 Under the current legal 
regime controlling land expropriations and other forms of 
land takings, farmers do not receive adequate, consistent treat- 
ment in terms of sufficiency of compensation and trans- 
parency of procedure. As a result, China's urban-biased devel- 
opment is heavily "financed" by farmland taken for non-agri- 
cultural purposes. Further, the bulk of the compensation 
allowed by current laws and policies — grossly inadequate as it 



prevailing heavy population pressure on arable land. Moreover, Notice on 
Transfer of Contract Rights, supra note 32, requires that farmers should en- 
joy the right to voluntarily transfer their contracted land under no duress 
from local governments or collectives, which has further indirectly sup- 
pressed the growth of scale farming in China. 

36. SeeYardley, supra note 9; French, supra note 9; supra notes 10-11. 
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is — is routinely intercepted by local governments and village 
officials. Meanwhile, land-losing farmers have been blocked 
from the land-taking processes without opportunities to re- 
ceive proper notice and to voice their opinion or concerns in a 
meaningful manner. To make matters even worse, affected 
farmers seldom have access to independent courts for an unbi- 
ased ruling when the expropriating agency (typically the Min- 
istry of Land & Resources (MLR) and its local branches) fails 
to sufficiently address their concerns. Consequently, land-re- 
lated issues arising from state expropriations or acquisitions 
have recently become the top cause of rural grievances. 37 The 
news of violent confrontations — sometimes involving deadly 
shootings by police or security forces — between land-losing 
farmers and local governments are routinely suppressed by the 
Chinese government, and the few stories reported by foreign 
media are likely the tip of the iceberg. 38 Against this backdrop, 
we designed a series of questions that aim to uncover how 
farmers are treated in land takings. 

The picture is disturbing indeed. Interviewees report one 
or more land takings in 476 of the 1,773 survey villages 
(26.8%) since the second round of contracting (or since 1995 
if the village has not conducted the second round of con- 
tracting). When asked when the most recent land taking oc- 
curred, the responses show a steep increase, as shown in Fig- 
ure 3: 

Figure 3: Number of (Most Recent) Land Takings 

160 
140 
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80 
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37. See Yardley, supra note 9; French, supra note 9. 

38. See supra note 9. 




1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 

* 2005 figure annualized. 
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During the last ten years, cases of land takings have grown 
more than fifteen times, and the growth appears to be acceler- 
ating. 39 Accordingly, farmers are facing ever-increasing danger 
of losing their land and livelihood to urbanization and non- 
agricultural development. 

There is another note that must be made for the year 
2004. Due to rampant land takings pushed by local govern- 
ments in violation of existing laws and policies, the central gov- 
ernment instituted a six-month moratorium of all land takings 
from April to October 2004. 40 Clearly, the upward trajectory 
resumed after the moratorium. The urgent need for reform of 
land-taking laws and practices is underlined by the further 
findings discussed here. 

The Chinese Constitution grants the state the authority 
"to expropriate land, in the public interest, for its use." 41 The 
LML also provides that "[t]he State may, in the public interest, 
lawfully requisition land owned by collectives," without offer- 
ing any further details on what could constitute "public inter- 
est." 42 However, this constitutional mandate of "public inter- 
est" is made inoperative by the broad requirement in the LML 
that all uses of land for non-agricultural purposes must use 
state-owned land. 43 The operation of the LML is in effect an 
authorization of state expropriation of rural land for all pur- 
poses, including pure commercial purposes as disclosed in the 
survey results, resulting in a state monopoly of the non-agricul- 
tural land market. Under the present legal regime, a farmer 
has no power to negotiate or make a private transfer of his or 
her land rights for a non-agricultural use. If a commercial de- 
veloper is interested in converting a piece of agricultural land 
for non-agricultural use, he or she has to ask the responsible 



39. The survey interviews began in mid-July and were completed in mid- 
August of 2005. Thus, the 97 cases found are for approximately the first 
seven months of the entire year. For rough comparability, we have annual- 
ized this to 150 land takings in total for the year as reflected in Figure 3. 

40. Guo wu yuan ban gong ting guan yu shen ru kai zhan tu di shi chang 
zhi li zhen dun yang e tu di guan li de jin ji tong zhi [Urgent Notice on 
Further Regulating Land Market and Strictly Controlling Land Administra- 
tion] (promulgated by St. Council, Apr. 30, 2004) (P.R.C.). 

41. Xian Fa art. 10, §3 (1982) (P.R.C.) 

42. LML, supra note 24, at ch. 1, art. 2. 

43. All land not owned by collectives is state owned. LML, supra note 24, 
at ch. 5, art. 43. 
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government agency or local government to exercise its emi- 
nent domain power so that the use nature of the land can be 
legally changed. 

The survey finds that the following list of purposes were 
reported for the most recent land taking: 



Table 4: Purposes of the Most Recent Land Taking 



Road construction 


51.2% 


Factory 


15.8% 


Development zone / industrial park 


13.1% 


School 


7.6% 


Urban/ suburban apartments or houses 


2.8% 


Irrigation facility 


1.1% 


Gas station 


1.0% 


Others 


7.5% 



n=476 



Three purposes — "road construction," "school," and "irri- 
gation facility" — could probably generally be deemed as re- 
flecting "public interest" in a widely accepted sense. 44 How- 
ever, the remaining purposes — apart from "Others," which re- 
mains unknown — do not seem to border upon "public 
purpose" or "public interest." Rather, they are typically 
schemes where local governments and business developers act 
in concert to take farmers' land away as cheaply as possible, as 
shown below. 

In cases of land takings, the village collectives are to re- 
ceive and keep the largest category of compensation (that for 
loss of land) , and may receive a second category of compensa- 
tion (for resettlement) depending on circumstances. Only the 
third category (for loss of standing crops) goes to land-losing 
farmers. 45 However, there is little law on how much villages 
can retain out of the funds before distributing them to farm- 
ers. 



44. Although even here, follow-up questions (not feasible in a survey in- 
strument of any acceptable length) might have indicated exceptions, such as 
(hypothetically) an expensive, residential private school serving the urban 
well-to-do. 

45. Art. 26 of the LML Implementation Rules (promulgated by St. Coun- 
cil, Dec. 27, 1998) (P.R.C.) provides: 
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Out of the 476 "most recent" land takings where we 
sought details, 320 (67.2%) were cases where farmers received 
some actual cash compensation. Of these, 245 were in the 
form of lump sum payments, 60 installment payments, and in 
15 cases both lump sum and installment payments were made. 
The following details emerged: 

Lump-sum payments — in 212 cases compensation was 
paid only to land4osing farmers, while the compensation was 
shared among all households of the village or village group in 
the remaining cases. For the 212 cases, the amounts ranged 
from 21 yuan per mu to 130,000 yuan per mu with a median of 
around 8,000 yuan. 

Installment payments — in 61 of the 71 cases, payments 
were made only to land4osing farmers, while the payments 
were spread among all households of the village or village 
group in the remaining 14 cases. For the 61 payments only to 
land4osing farmers, each installment ranged from 15 yuan per 
mu per year to 16,000 yuan per mu per year, with a median of 
around 1,000 yuan. For almost half of these cases (45.1%), the 
installment payments were to be made for a period of less than 
five years. Two-thirds of them (67.5%) were for less than ten 
years. 

Importantly, in about a third of cases where cash compen- 
sation was promised, the promise has not been fulfilled. 

Given the number of variables (including non-cash com- 
pensation, where we asked for types, but could not get into 
details as to amounts or cash-equivalencies) , the "bottom-line" 
response as to farmers' satisfaction with their total compensa- 
tion is of great interest. Excluding 75 "do not know" responses 
(15.9%), the ratio of farmers-satisfied to farmers-dissatisfied re- 



The compensation for loss of land belongs to rural economic col- 
lectives; compensation for fixtures and standing crops belong to 
the owners of the fixture and standing crops. 

Resettlement subsidies should be used for resetdement purpose 
only. Where rural economic collectives are responsible for resettle- 
ment of people, the resettlement subsidy is to be paid to the rural 
economic collectives; where other resettlement units are responsi- 
ble for the resettlement, the resettlement subsidy is to be paid to 
such units; where resettlement is to be arranged on an individual 
basis, the resettlement subsidy is to be paid to the person to be 
resettled or paid for insurance or social security purpose after the 
person to be resettled approves. 
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sponses was 136 : 258. Thus 65.5% of those with knowledge 
said farmers were dissatisfied. 

Compounding the adverse consequences, 26.2% of vil- 
lages conducted a land readjustment following the most re- 
cent land taking, representing an illegal attempt to "spread 
the pain" of the taking among most or all villagers. Post-land- 
taking readjustment essentially reduces landholding sizes of 
other village households not directly affected by the land tak- 
ing so that households originally affected by the taking would 
receive at least some replacement land and would presumably 
not be upset enough by their inadequate compensation to 
cause trouble. 

The lack of an adequate process is as distressing as the 
inadequacy of compensation measures. Table 5 shows why. 



Table 5: Regarding the Most Recent Taking, Were You 
Involved in Any of the Following? 
(Multiple Choices) 



Was notified of the forthcoming taking in 
advance 


70.6% 


Was consulted about the amount of 
compensation 


21.8% 


Demanded a hearing on compensation 
The result of demanding a hearing: 

■ In cases where a hearing was demanded, a 
hearing did take place. 

■ In cases where a hearing took place, 
compensation was increased afterwards 
(10 cases only). 


7.8% 

80.6% 
31.1% 


Filed a grievance with the government on 
compensation 

The result of filing a grievance: 

■ The government ignored the filing. 

■ Compensation unchanged. 

■ Compensation increased, but farmers 
unsatisfied. 

■ Compensation increased and farmers 
satisfied (3 cases). 


4.7% 

42.5% 
22.6% 
19.5% 

15.4% 


Filed a lawsuit with a People's Court for 
more compensation (5 cases only) 
The result of filing a lawsuit: 

■ Compensation unchanged. 

■ Compensation increased and farmers 
satisfied. (2 cases only) 


0.9% 

60% 
40% 
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There seems to be gross inadequacy in terms of how 
much farmers get to participate in the processes and influence 
decisions. For instance, just over one out of five affected farm- 
ers was consulted on the pivotal issue of compensation. The 
detailed reform recommendations in response to these defi- 
ciencies are discussed in Section VI below. 

D. The Nascent Rural Land Transfer Market 

Land represents the single greatest asset for the world's 
rural poor. Where, however, due to uncertainties and legal re- 
straints, the rights to land cannot be freely transferred or dealt 
in the market, the land's value is greatly diminished. The Peru- 
vian economist Hernando de Soto has aptly called such land 
"dead capital," and has pointed out the key role that measures 
to bring such capital "alive" can play in the overall process of 
economic development. 46 

Although Chinese farmers' land rights have been theoret- 
ically transferable for continuing agricultural uses for more 
than two decades, the market in such rights was severely con- 
strained. The insecurity of farmers' land rights, due to the 
presence of unpredictable land readjustments and poorly 
compensated takings, has meant that nearly all transactions 
have been at will or for one year at a time. With secure land 
rights in a developed land market, experience elsewhere in 
Asia suggests that Chinese farmers' land rights — discounting 
for the thirty-year term and considering them for agricultural 
purposes only — should bring more than half-a-trillion dollars 
of value to farmers. 47 



46. Hernando de Soto, The Mystery of Capital: Why Capitalism Tri- 
umphs in the West and Fails Everywhere Else 6 (2000) . 

47. Our field research has determined approximate land value in sales, 
for agricultural purpose only, in other Asian settings that are roughly similar 
to much of rural China, except having relatively developed land markets. 
Thus, in India's Karnataka state, average market values of around $2,500 per 
hectare (one hectare = 2.47 acres) are found; in India's West Bengal state, 
around $5,000 per hectare; and in densely populated East and Central Java, 
Indonesia, around $10,000 per hectare. (These are based, respectively, on a 
400-household RDI sample survey, 2001; on a 500-household RDI sample 
survey, 2001; and on RDI field interviews, 2000, and estimate of the National 
Land Agency of Indonesia, 2002) . If we use a very rough figure of $5,000 per 
hectare and multiply that by China's 135 million hectares of agricultural 
land, we get a total of $675 billion. We should, however, discount for the 
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As noted above, the transferability of farmers' land rights 
was initially stated in the No. 1 Document of 1984 and reiter- 
ated in the 1998 LML, which confirms that "the right to use 
land may be transferred in accordance with the law." 48 The 
latter remained, however, at best self-referential, since there 
was no separate "law" on the subject until 2002. At that point, 
the 2002 RLCL fully opened the door for a rural land transfer 
market by devoting an entire chapter to how farmers' use 
rights of their contracted land may be leased, assigned, ex- 
changed, or otherwise transferred. 49 A series of survey ques- 
tions related to private transfers of rural land use rights pro- 
vides a detailed picture of the current state of such markets. 

Based on the data collected, one may make a general ob- 
servation that the rural land transfer market in China's coun- 
tryside is still at its very early stage. Roughly a third of rural 
households have been parties to a land transfer (transfer-out 
or transfer-in), which is the same as what we observed in 
2001. 50 Scrutinized more closely, nearly half of these transac- 
tions cannot be construed as market transactions because they 
are at will, verbal transfers among relatives of the same village 
without any lease rental or lump-sum price paid. 

There are some, albeit ambiguous indications, in the 2005 
survey data that a land market may be developing. For exam- 
ple, the transfers-out reported in 2005 seem to involve longer 
contract terms and larger land areas than in the 2001 survey. 51 



value of thirty-year rights compared to that of full private ownership. Apply- 
ing the common formula, net present value 



which bases present value on discounted future streams of income, and for 
any likely range of discount rates, thirty-year rights (in Year 1) should have 
somewhere between 75%and 95% of the value of full private ownership. 
This suggests a value of somewhere between $500 and $650 billion. 

48. LML, supra note 24, at ch. 1, art. 2. 

49. RLCL, supra note 25, at ch. 2, § 5, arts. 32-43. 

50. Schwarzwalder et al., supra note 16, at 163. 

51. The same pattern is not evident for transfers-in. The sample design 
used here, surveying a single household in most villages, means that there is 
no necessary balance between transfers-out and transfers-in, whether mea- 
sured in terms of frequency, duration, compensation or land area involved. 
Such a balance might be expected if a large number of households were 
surveyed in each village. 



T 



(NPV 
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Figure 4: How Much of Your Land is Transferred Out? 




□ Y2001 
■ Y2005 



Part of transferor's land All of transferor's land 



Figure 5: How Long is the Transfer-Out Period? 




□ 2001 B2005 



For the 303 households that had transferred-out, half re- 
ceived no compensation. For the remaining half of transfers- 
out involving consideration, the two main forms are cash (102 
cases) or grain (43 cases). Figure 6 reflects in larger categories 
the more detailed survey data on cash compensation per mu 
per year, where the median amount was between 130 and 140 
yuan. This median figure equals between $15.85 and $17.07 
per mu, or $238 to $256 per hectare; and an annual return of 
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$250 per hectare, if capitalized at 5%, 52 would yield a principal 
value for the asset of $5, 000. 53 If we look at the comparative 
land values described in footnote 44, this may suggest that, for 
those transfers that do involve actual consideration, a mean- 
ingful market is beginning to form. 54 



Figure 6: Number of Transfers-Out According to the 
Amount of Consideration (Cash per mu per 
Year) 




1-99 100- 200- 300- 400- 500- 600- 700- 800- 900- 1000 
yuan 199 299 399 499 599 699 799 899 999 yuan 
yuan yuan yuan yuan yuan yuan yuan yuan yuan or 

more 



E. Issuance of Land Contracts and Certificates 

The Peruvian economist Hernando de Soto argues that 
formal documentation of land rights is an important part of 
the process of bringing land which is "dead capital" to life, 
allowing that land to have value, although there is not uniform 
agreement on this conclusion among development research- 
ers and practitioners. 55 Certainly in most settings written docu- 
mentation of farmers' rights improves transparency and pre- 
dictability, reduces disputes among interest- or right-holders, 
and should be expected to improve marketability of land 
rights to those who are neither relatives nor part of the same 
village community. Such documentation is also likely to be es- 



52. That is, what principal sum, yielding 5% return per year, would yield 
$250 per year. 

53. China's 10-year treasury bonds currendy yield around 3%. SeeAA Qing 
& Cui Bin, 2006 Macroeconomics and Bond Market Outlook: Bond Yield Curve 
Flattens, Fin. Times, Jan. 20, 2006, http://www.chinabond.com.cn/china 
bond/cjxw/content.jsp?sId=5972. 

54. For the transfers-in, our survey data show a median cash considera- 
tion of 117 yuan per mu per year, equal to $214 per hectare. 

55. de Soto, supra note 46, at 49. See also infra note 78. 
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sential for any formal use of rural land as collateral, once the 
present prohibition on mortgage of arable land is removed. 56 

At least in many country settings, formal documentation 
of land tides or rights may also serve as a necessary foundation 
for mid- to long-term investments or improvements on land. 
From regulations as early as in 1997, the Chinese government 
has required that written documentation be issued to farmers 
to confirm their thirty-year rights. 57 

There are generally two types of documentation: the ru- 
ral-land-use-right contract ("contract") and the rural-land-con- 
tracting-and-use-right certificate ("certificate"). A contract is 
designed at any level and is completed at the village level. It 
will be signed or sealed by both the collective and the con- 
tracting farm household. The specific content of the contracts 
issued in different villages varies greatly. Meanwhile, a certifi- 
cate is typically designed by the provincial government and in- 
cludes universal content and format. It is sealed by the county 
government and requires no signature from the contracting 
farmer. 

The 2005 survey found that close to half of all respon- 
dents had been issued a written land-use-right contract 
(45.2%). The rate of certificate issuance is also around half, 
52.7%. Around three-fifths of farm households, 63.2%, had 
been issued a contract, a certificate, or both. 

It appears that the majority of the contracts and certifi- 
cates were issued during the three-year period of 1998 to 2000. 
Thereafter, the rate of issuance declined, although issuance 
has continued at a lower level, as shown in Figure 7. Given that 
there is still ample work to be done — 51.5% of households had 
not yet received a land contract, and 47.3% of households had 
not yet received a land certificate — and that important new 
legislative guidelines (the RLCL) were adopted in August 2002 
(effective date, March 1, 2003), it is troubling that a new peak- 
period of issuance has not emerged. 



56. See the recommendation made below on mortgage of rural land 
rights (Section VI (B) (3)). 

57. See Notice Improving Land Contracts, supra note 35. 
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Figure 7: Timing of Contract and Certificate Issuance 



Before 1997 1998 1999 2000 2001 2002 2003 2004 2005 



There is another matter, however, that may be as impor- 
tant as the issuance rate of contracts or certificates: that is the 
quality of those that have been issued, or what we shall call 
their "compliance." At the time of the interview, 42.8% of in- 
terviewees possessed the physical contract, and were asked to 
produce the contract for further examination. Likewise, 48.2% 
possessed the physical certificates, and were asked to produce 
them. The important question is whether the contract and cer- 
tificate provisions thus examined contain essential content, 
some of which is required by the 2002 RLCL and other recent 
regulations. 58 The table below shows the extent of the pres- 
ence of nine important provisions, the first seven of which (six 
of the seven in the case of certificates, since this is a unilateral 
document and requires no signature from farmers) we shall 
take as the hallmarks of "compliance." Only 6.7% of survey 
households possessed compliant contracts, and 8.3% compli- 
ant certificates. Altogether, 10.4% of farmers — roughly one 
out of ten — possessed at least one of the documents in compli- 
ant form. 



58. RLCL, supra note 25, at ch. 2, § 3, art. 21. 
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Table 6: Which of the Following Are Contained in the 



Contracts and Certificates? (Multiple Choice) 





Contracts 


Certificates 


1. lllc LI11I Ly -yCdl COIlLIdCl 

term 




oy.o /o 


dates of the term 


on aw 


OU. 1 /o 


O. 1 lie SlgliaLUlc OI seal Ol 

the collectives 


Qfi 1 % 


tM.T: /O 


4. The signature of the 
farmer 


90.5% 


N/A 


5. The total size of the 
contracted land 


90.1% 


94.1% 


6. The size of each 
individual land parcel 


62.8% 


67.1% 


7. A map or sketch of the 
contracted land 


19.6% 


20.6% 


8. Specified four directions 
of the land 


53.1% 


55.6% 


9. A provision prohibiting 
readjustments during the 
contract term 


21.6% 


24.5% 



F. Farmers ' Knowledge of Land Laws and Policies 

Past experiences indicate that farmers are more likely to 
assert and uphold their land rights in the face of possible viola- 
tions if they know and understand what kind of rights and 
remedies they have under the law. Moreover, knowledge of 
land laws and policies tends to be associated with farmers' con- 
fidence and investments in their land as noted in Section V. 

Almost all farmers (91.7%) told us that they are aware of 
the central government's "thirty-year without change" policy. 
It appeared that about one in five interviewees (19.8%) have 
actually heard of the RLCL. A larger group (nearly half of all 
respondents) answered as to one or more of nine possible 
channels through which they heard of farmers' land rights. 59 



59. This was the whole group of those who initially thought they might 
have heard of the RLCL, but of whom only a minority then recalled receiv- 
ing information in a time frame (2002-2005) consistent with actually hearing 
about the RLCL, rather than, for example, the LML. 
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Of this group, approximately 30% had heard through one 
channel, another 30% through two channels, and nearly 40% 
through three or more channels. TV (48.1%), publicity pam- 
phlets (38.4%), publicity by village cadres (38.3%), villagers' 
meetings (32.8%), and newspapers (24.5%) are cited as the 
top channels for such knowledge. 

We further designed a series of questions assessing the ex- 
tent of substantive understanding of the important rural land 
laws and policies for the entire universe of 1 ,962 interviewees. 
We found that farmers' knowledge of a specific legal rule or 
policy varies a great deal from subject to subject. Table 7 shows 
the results: 

Table 7: Percentage of Farmers Who Correctly 
Understood the Following Statements of 
Current Land Laws and Policies 
(Multiple Choice) 



Farmers' arable land should be 
contracted for thirty years without 
readjustments 


78.9% 


When someone in a farmer's household 
dies, the deceased's contracted land need 
not be returned to the collective. 


50.7% 


When someone in a farmer's household 
moves to the city and changes residential 
registration, his or her contracted land 
need not be returned to collectives. 


35.4% 


Farmers may transfer 60 or lease their 
contracted land without collectives' 
consent. 


56.6% 


Farmers may grow whatever crops they 
like on their contracted land. 


83.0% 


Collectives may not take back farmers' 
contracted land and re-contract to non- 
villagers without farmers' consent. 


79.9% 


Farmers may file lawsuits in court when 
their land rights are violated. 


85.7% 



n=1962 



60. "Transfer" here does not include assignment of the full remaining 
term of the thirty-year right or sale. The former may be done only with the 
collectives' consent, and the latter (since the farmer is not the owner of the 
land) is legally impermissible. 
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The responses to the first three questions are revealing. 
Although the large majority of farmers have heard of the gen- 
eral thirty-year-no-readjustment principle, many of them still 
fail to grasp the essential implications, such as the right to re- 
tain a family member's proportional share of the household's 
land after their death or after he or she moves to a city. Mean- 
while, although an encouraging 85.7% (1,681 farmers) claim 
to understand that they have the right to sue in case of viola- 
tions of land rights, and 258 of the farmers affected by takings 
(a large majority) are unsatisfied with the compensation from 
land takings, there were only five lawsuits filed due to those 
grievances (see supra Table 5). It is clear that the publicity in 
regard to farmers' land rights remains gravely inadequate. 

G. Other Aspects of Implementation of Thirty-Year Rights 

The formal process that grants farmers thirty-year land 
rights is called the second round of contracting. Accordingly, 
it is important to find out whether the survey villages carried 
out such a process. 

Many of those farmers who have not yet received con- 
tracts or certificates may not in fact expect to receive them, 
even though the law is clear that both documents should be 
issued. Thus 82.6% of interviewees reported that their villages 
"conducted" the second round of contracting or implemented 
the thirty-year-no-readjustment policy, even though only 
63.2% have received a contract, a certificate, or both. (38.0% 
have received both documents, which would be required for 
full implementation of the law). 

Central government policies, embodied in Document No. 
16 of 1997, allowed villages to conduct a small readjustment as 
part of implementation, but prohibited the conduct of big re- 
adjustments. Approximately three-fifths (59.8%) of the survey 
villages that were said to have "conducted" the second round 
of contracting did in fact conduct a land readjustment as part 
of the implementation process, with slightly less than half of 
that 59.8% conducting a big readjustment. Both the propor- 
tion of villages conducting a land readjustment as part of the 
process, and the share of these readjustments that were big 
ones parallel the findings of the 2001 survey. 61 



61. Schwarzwalder et al., supra note 16, at 167. 
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The timing of the readjustments was concentrated in 1998 
and 1999, mirroring the peak years of contract and certificate 
issuance. The incidence of that frequent step in carrying 
through the second-round of contracting declined steadily, as 
seen in Figure 8. 



Figure 8: Timing of the Readjustments Relating to the 
Second Round of Contracting 

25% n 




< 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 
1995 



Respondents in 79.3% of survey villages indicated their 
villages implemented a contract term for thirty years, while 
4.2% (74 villages) adopted a term of fifty years (previously-en- 
tered-into contracts for a longer term than thirty years are vali- 
dated by the RLCL). 62 Again, however, it should be borne in 
mind that farmers in only 63.2% of survey villages have yet re- 
ceived contracts or certificates documenting these rights. Also, 
123 villages (6.9%) were said by respondents to have adopted 
a contract term of less than thirty years — nearly all for fifteen 
years or less — which is an action that flouts both the LML and 
the RLCL. 

Another important indicator of whether thirty-year rights 
are being faithfully implemented is the existence of any post- 
second-round-of-contracting readjustments. As discussed ear- 
lier, administrative readjustments of farmers' contracted land 
has been a long-time threat to tenure security. It is vitally im- 
portant to assess how well the recent laws that restrict land re- 



62. The total number of villages which has implemented fifty-year rights 
is eighty six, of which eighty are in Guizhou. 
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adjustment have fared in reality. The survey reveals that 30.3% 
of villages that had conducted the second round of con- 
tracting have carried out such a readjustment. Compared to 
the figure (17.9%) in 2001, the proportion of villages with 
post-second-round-of-contracting readjustments has increased 
substantially between 2001 and 2005 (note that the landmark 
2002 RLCL was adopted during that period to provide farmers 
with stronger land rights). This is alarming and clearly a step 
backward for secure, long-term land rights. Because the 2002 
RLCL and several policies preceding it virtually outlaw all re- 
adjustments except in "special circumstances" such as natural 
disasters, 63 and given that there were only six cases of readjust- 
ments arising from natural disasters, there were probably 423 
villages that have conducted illegal readjustments. 

The survey further shows the reasons that were offered for 
post-second-round-of-contracting readjustments: 



Table 8: Main Reasons for Post-Second-Round-of- 
contracting readjustments 



Population changes 


72.8% 


Land takings 


13.3% 


Consolidation of small land parcels 


4.7% 


Introduction of scale farming 


2.5% 


Natural disasters 


1.4% 


Households gave up land due to high taxes 


1.4% 


Re-contracting to non-villagers 


1.1% 



n=429 



Farmers' confidence in the security of their land rights is 
another indicator of the success of implementation. To deter- 
mine the extent of farmers' confidence, the survey asked if 
farmers expected readjustments to continue during the thirty- 
year use term established by national policies and laws. 64 



63. RLCL, supra note 25, at ch. 2, § 4, art. 27. 

64. The question was asked of all farmers who reported awareness of the 
thirty-year land use right policy, comprising 1511 valid responses. 
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Figure 9: Do You Expect Land Readjustments to 
Continue During the 30-year Term? 




Yes 



Depends on 
the cadres 



Don't Know 



Depends on 
the Central 
Government 



No 



□ 2001 B2005 



The five choices — "yes," "depends on the cadres", "don't 
know," "depends on the central government," and "no" — re- 
present five degrees of confidence in an ascending order, with 
"don't know" being the neutral group. If this chart is viewed 
alone, one may conclude that there is a modest improvement 
of farmers' confidence in their land rights. Most notably, the 
percentage of farmers who expect future readjustments has 
fallen from 45.8% to 31.4%, while the percentage of farmers 
who categorically rule out future readjustments has increased 
from 12.2% to 19.2%. However, this falls far short of a compre- 
hensive measure of subjective confidence due to one impor- 
tant fact: to make data comparable to the 2001 survey, we have 
chosen not to include the newly salient land takings issue in 
the "confidence" inquiry 65 in the 2005 survey. Given the ram- 
pant land takings and the extensive negative impact brought 
by their publicity, farmers' actual confidence may well be no- 
ticeably lower than the present data suggest. Bear in mind also 
that only 26.2% of the most recent instances of land takings 
were accompanied by a readjustment; thus takings are largely 
a separate and incremental source of tenure insecurity. 

How much opposition would implementation of a strict 
prohibition of land readjustments face? In both the 2001 and 



65. As we might have, for example, by instead asking the question as "Do 
you expect land readjustments to continue, or believe that you might lose 
your land through a land taking, during the thirty-year term?" 
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2005 surveys, we asked a series of questions as to degree of 
support or opposition, or neutrality, regarding such a strict 
prohibition. We grouped farmers' responses into two groups: 
(1) Support or Not Oppose, comprised of those who ex- 
pressed "strong support," "support," or "indifference" towards 
a prohibition on readjustments; and (2) Oppose, comprised of 
those who expressed "strong opposition" or "opposition" to 
such a prohibition. Those who responded that they were un- 
clear with regard to such a prohibition were not included in 
the analysis. The results are presented in Figure 10. 

Figure 10: Farmers' Attitude Toward Strict Prohibition 
of Readjustments 

80% 
70% 
60% 
50% 
40% 
30% 
20% 
10% 
0% 

Support or not oppose Oppose 

Clearly there has been a substantial move towards the 
"support or not oppose" position, with 76.1% now in that 
grouping (versus 57.5% in 2001). The opposition, meanwhile, 
has declined to 23.9% (versus 42.5% in 2001). Thus, fewer 
than one out of four farmers would now oppose the strict pro- 
hibition of land readjustments. 

H. Farmers' Investment 

Studies in other country settings show that land rights se- 
cured by written documentation likely motivate farmers' mid- 
to long-term investments in improving their land, as discussed 
in Section V(A) below. These investments in turn increase the 
volume and value of agricultural productions, thus raising 
farm income and stimulating rural economy. 




□ 2001 
■ 2005 
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Here, farmers were asked about whether they have made 
one or more of six specific mid- to long-term investments on 
their land. 66 The result is shown in Table 9. 



Table 9: Investments on Land (Multiple Choice) 



Fixed greenhouse 


1.7% 


Removable greenhouse 


8.0% 


Fixed vine trellises 


3.3% 


Fishery ponds 


2.9% 


Orchards/ nursery/ tea garden 


11.9% 


Farms for domesticated animals (pigs, chickens, etc) 


4.9% 



n=1962 



Table 10 shows the year of all such investments made 
from 1994 onward: 



Table 10: Year of Investments (Multiple Choices) 



Cases of 

Year investments 


Note 


1994 16 

1995 28 

1996 16 

1997 23 


= 1.1 per 100 households 
per year 


1998 45 


= 2.3 per 100 households 


1999 76 

2000 113 

2001 93 

2002 79 


~ 4.6 per 100 households 
per year 


2003 33 

2004 13 

2005 (1/2 yr) 4 


= 1.0 per 100 households 
per year 



For the purpose of analysis, we have divided the years in 
Table 10 into four periods: 1994-1997, 1998, 1999-2002, and 
2003-2005. There is clearly a story to tell. The adoption of the 
LML or the second round of contracting around 1998 seems 



66. They were also asked as to unspecified "Others," as to which 4.1% 
answered yes. We exclude those responses as to too uninformative, and also 
possibly including investments made by the village collectives. The six 
named types of investments are ones virtually never made except by the indi- 
vidual farm households. 



\\scn-er05\prodiictnVWN\TvS8-4\NYI4Q2.txt 



unknown 



Seq: 38 



^JAN-07 9:33 



798 INTERNATIONAL LAW AND POLITICS [Vol. 38:761 

to be the defining moment. There are only sporadic or infre- 
quent investments before 1998. After the transitional year of 
1998, there is a huge jump in investments which was sustained 
for a period of four years. After that, investments appear to 
revert back the pre-1998 level. The high-investment period 
closely follows the period when the bulk of contracts, certifi- 
cates and the second round of contracting (including its pub- 
licity) were accomplished. The correlations between contract/ 
certificate issuance, publicity, and investments are explored in 
detail in Section V. 

Projected over the 187 million rural households, the esti- 
mated total number of mid- to long-term investments in the 
six categories for the four-year peak period (1999-2002) would 
be 34.4 million — versus 7.9 million for the four-year period 
(1994-1997) before the second round of contracting and the 
accompanying publicity. As strikingly shown in Figure 11, the 
peak years of investments closely follow, with about a two-year 
time lag, the peak years of contract/certificate issuance. 



Figure 11: Timing of Contract Issuance, Certificate 
Issuance and Investments 




1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 



Contract issuance Certificate issuance Investments 



The reasons for the post-2002 drop-off in investments may 
include some satisfaction of "pent-up" investment desires, the 
growing time-lag since publicity or document issuance, and 
the increased negative publicity on poorly compensated land 
taking, as well as the growth of illegal readjustments. 

Table 1 1 shows with what resources the farmers made the 
investments, with personal labor and personal savings by far 
the most prominendy cited. 
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Table 11: Sources of the Investments (Multiple Choice) 



Personal labor 


75.4% 


Personal savings 


76.5% 


Money borrowed from bank or credit 
union 


14.7% 


Money borrowed from relatives 


16.5% 


Money borrowed from friends or 
neighbors 


7.5% 



n=600 



I. Other Income-Related Measures 

Starting from 2004, the central government began to ad- 
dress the vexing problem of the massive rural-urban income 
gap through various forms of subsidy and tax relief. One of the 
short-term measures adopted was reducing or even completely 
eliminating agricultural taxes and fees, sometimes called farm- 
ers' "burden." To broadly assess whether tax reductions were 
being implemented, we asked whether agricultural taxes in 
2004 decreased compared with those of 2003, and the pattern 
of responses (see Table 12) was clear, with over three-quarters 
of respondents experiencing a decrease and almost none ex- 
periencing an increase. 



Table 12: Tax Burdens in 2004 Compared to 2003 



Increased 


2.1% 


Decreased 


77.2% 


Remained the same 


20.4% 


No taxes at all 


0.3% 



n=1957 



As shown in Table 13, three-quarters of farmers (58% + 
17%) believed that the tax reduction would continue in 2005. 
This included one out of six who expected 2005 taxes to be 
nil. Indeed, the Chinese government has announced that agri- 
cultural taxes will be entirely eliminated by the end of 2006. 67 



67. A Solution in Two Words: Abolish the Agricultural Tax, Xinhua News 
Agency, March 5, 2005, http://news.eastday.com/eastday/news/node 
51462/node5147l/userobjectlai913326.html. 
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Table 13: Expectation of 2005 Tax Compared to 2004 



Increase 


0.9% 


Decrease 


58.0% 


The same 


24.1% 


No taxes at all 


17.0% 



n=1924 



The financial impact of eliminating taxes has been calcu- 
lated by the Chinese government as 22 billion yuan, which (di- 
viding by an estimated 187 million farm households) comes to 
a rough average of 118 yuan per household in tax relief. 

Another short-term measure employed in 2004 to amelio- 
rate the income disparity is to offer subsidies to farmers, as 
shown in Table 14. More than one third of farmers received 
no subsidies at all, while 83.6% received none or less than 100 
yuan per household. Given the enormous income disparity 
(roughly 7,000 yuan per capita, equal to over 31,000 yuan per 
average 4V2-person rural household) and the rising costs of 
farming (higher fertilizer and seed prices were reported in 
2004 and 2005), the impact of tax reduction and subsidies 
upon the urban-rural income gap is minuscule. 68 



Table 14: Amount of Subsidies Received in 2004 



Less than 50 yuan 


31.0% 


50-100 yuan 


16.8% 


101-200 yuan 


10.3% 


201-300 yuan 


2.8% 


More than 300 yuan 


3.2% 


No subsidies 


35.8% 



n=1955 



IV. Selected Provincial-Level Findings 

Analysis of the survey results at the individual province 
level indicates substantial disparities among the seventeen sur- 
vey provinces in regard to various aspects of the implementa- 



68. See Chen Xiwen, After the Governmental Benefits of Agriculture Run Out, 
Caijing (Beijing), Aug. 8, 2005, at 42; Roy Prosterman & Brian 
Schwarzwalder, Subsidies Won't Help China's Rural Communities, Asian Wall 
St. J., Mar. 5, 2004, at A9. 



\\scn-er05\prodiictnVWN\TvS8-4\NYI4Q2.txt 



unknown 



Seq: 41 



4JAN-07 9:33 



2006] THE RURAL LAND QUESTION IN CHINA 801 

tion of the thirty-year rights and the RLCL. Caution should be 
exercised here because the relatively small sample size in each 
province has compromised the data accuracy to some extent, 
as discussed in the Appendix below. 69 

A. Implementation of the Second Round of Contracting 

On the question of whether villages are reported by inter- 
viewees to have "conducted" the second round of contracting, 
the differences among provinces are substantial and worthy of 
further policy discussion. The four provinces with the poorest 
performance in terms of conducting the second round of con- 
tracting arejiangsu (58.7%), Shanxi (63.6%), Hubei (70.2%), 
and Jiangxi (73.8%). Guizhou (93.6%) has the highest per- 
centage of villages that have conducted the second round of 
contracting, which is consistent with the observation made in 
the 2001 survey. 70 

Figure 12 gives the combined province-by-province break- 
down as to what percentage of farm households have been is- 
sued a contract, certificate, or both. 



Figure 12: Percentage of Farmers Who Possess Either 
Contract or Certificate, or Both 




Figure 12 shows that three provinces (Hebei, Henan, and 
Jiangxi) stand, distressingly, at substantially less than 50%. 
Jilin, by contrast, is at 99% for issuance of at least one of the 
two documents. 



69. At the provincial level, the survey data has an accuracy of +/-8.9% for 
household level questions and +/-9.8% for village level questions. 

70. Schwarzwalder et al., supra note 16, at 197. 
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Looking at quality and not just quantity of issuance, Fig- 
ure 13 reveals the combined province-by-province breakdown 
as to what percentage of farm households have been issued a 
compliant contract, compliant certificate, or both: 



Figure 13: Percentage of Farmers Who Possess a 
Compliant Contract or a Compliant 
Certificate, or Both 




The overall picture here is ominous. The issuance of com- 
pliant documentation in eleven of our seventeen provinces is 
under 10%, while Jilin, again, has the best performance in this 
regard (53.6%) and greatly exceeds the national average 
(10.4%). 

Figure 14 shows the percentages of villages that have con- 
ducted land readjustments since the second round of con- 
tracting. 



Figure 14: Percentage of Villages That Have Conducted 
Post-Second-Round-of-Contracting Land Readjustments 
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Because administrative land readjustments are generally 
prohibited as discussed in Section III(G), this figure reflects 
the disturbing finding that a substantial number of villages in 
all but two provinces (Guizhou andjilin being the exception) 
have still been conducting readjustments at the expense of 
tenure security. 

B. Investments 

Figure 15 shows the percentage of farmers making mid- to 
long-term investments on their land, divided into pre-1998 
and 1998-or-after: 



Figure 15: Pre-1998 Investments vs. 
1998-or-After Investments 




□ Pre-1998 investments ■ 1998-or-after investments 



This Figure is a revealing one, and allows us to "dig 
deeper." Setting Figure 15 side-by-side with Figure 13 alerts us 
to several important facts. First is that there is noticeable, but 
still far-from-complete, congruence at the provincial level be- 
tween issuance of compliant documentation and making of in- 
vestments. Zhejiang and Jilin have two of the three best 
records in issuing compliant documents, and also the two 
highest percentages of 1998-and-after investments. But 
Guangxi, also with a top-three record in issuance of compliant 
documents, ranks low in investment. Anhui and Jiangxi, with 
poor records on compliant-document issuance, also rank low 
in investment. But Shandong, with a poor record on documen- 
tation, does relatively well on investment. 

This should remind us that, at the individual farmer level, 
there is far from a one-to-one correspondence between com- 
pliant documentation and investment. Twenty-nine percent of 
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farmers with compliant contracts have made 1998-or-after in- 
vestments (see Table 18), but fifty-two percent of them have 
never invested. Eighty percent of farmers with no contract at 
all have never invested, but 12% of them have made 1998-or- 
after investments. Moreover, there are only 111 farmers in the 
compliant-contract group, and a much larger 1019 in the no- 
contract group, both of which can be expected to be (+/- 
2.2%) approximately reflective of the ratios in the broader ru- 
ral Chinese population. 

There are, moreover, a number of other factors that may 
influence farmers' investment besides documentation — in- 
cluding pre-1998 investment, which was far less than the rate 
of "peak period" investment (but still reached about one-quar- 
ter of the "peak period" rate). RDI is, for example, aware that 
in Shaanxi province, shown in Figure 15 as having the highest 
pre-1998 investment rate, a heavily publicized provincial cam- 
paign was aimed at getting farmers to plant apple trees, and 
this was combined with reiterated official assurances that, in 
any subsequent readjustment that might occur, farmers who 
planted trees could select any land to be given up, and thus 
could protect the security of their orchard land. 71 And, in fact, 
our provincial level data for Shaanxi shows that the great bulk 
of the investments made there have been in the "orchard/ 
nursery/ tea garden" category. Variations of this tenure-secur- 
ity-without-compliant-documentation phenomenon almost 
certainly play out in other settings. In cases of good documen- 
tation and low investment (such as Guangxi), negative phe- 
nomena may play out, including poor infrastructure and lack 
of access to markets for higher-value crops. 

It still seems fair to say that, if on the whole a universal 
issuance of compliant contracts and certificates could likely 
bring about a doubling or tripling of "baseline" investment be- 
havior by the 90% of Chinese farmers not yet reached by such 
documentation, it would be a worthwhile thing to do. 

C. Land Takings 

As discussed in Section III(C), supra, land takings through 
the state eminent domain power have burgeoned, resulting in 



71. Roy Prosterman et al., Report ofFieldwork in Shaanxi (unpublished RDI 
memo) . 
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increasing numbers of land-losing farmers every year in China 
and causing a great number of controversies, conflicts or even 
violent confrontations between the land-losing farmers and 
powerful local governments. A close look at how each province 
performs in this category may yield valuable information on 
adjusting reform priorities. 




Zhejiang is the most economically prosperous of all seven- 
teen provinces in our survey, 72 and more than half of the vil- 
lages there appear to have experienced land takings after they 
had conducted the second round of contracting. In Jilin, by 
contrast, only one village out of 114 survey villages is reported 
to have had a post-second-round land taking. In all of the re- 
maining provinces, over fifteen percent of villages are re- 
ported to have experienced such land takings. 

A key indicator of the perceived fairness of land takings is 
what proportion of farmers indicates satisfaction with the final 
compensation package. Figure 17 shows the percentage of 
farmers indicating such satisfaction by province. 



72. Zhejiang province has the fourth largest economy in the country and 
the largest one among the seventeen survey provinces. See National Bureau 
of Statistics of China, supra note 5. 
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Figure 17: Percentage of Farmers Satisfied 
With Compensation 




Jilin is omitted from Figure 1 7 as there was only one post- 
second-round-of-contracting land taking. Fujian appears to 
suffer the worst problem in terms of satisfaction as there is not 
a single farmer satisfied with compensation out of thirty-six 
cases. Apart from Fujian, the proportion of farmers with 
knowledge indicating that compensation was satisfactory falls 
under twenty percent in Shandong, Henan, and Guizhou. 
Even the best-performing province as to satisfaction with com- 
pensation, Zhejiang, falls short of fifty percent. 

D. Farmers' Confidence 

In this survey, we measured farmers' confidence by asking 
farmers whether they expect future readjustments during the 
thirty-year contract term or not. 73 At the province level, Jilin is 
once again the exemplar as 83.8% of its farmers are relatively 
confident that readjustments will not occur. By contrast, the 
proportion in Shandong, Jiangsu, and Fujian are all below 
thirty percent. Figure 18 shows the percentage of farmers who 
are relatively confident that land readjustment will not occur 
during the thirty-year contract term, including a comparison 
with the 2001 survey results. 74 



73. As already noted, a shortcoming of the present survey (due to the 
desire for comparability to the questions asked in the 2001 survey) is that we 
did not assess the impact on "confidence" of the greatly increased incidence 
of taking. 

74. Farmers with relatively high confidence are the ones who responded 
"No" or "Depend on central government" when asked the question "Do you 
expect readjustments to continue during the thirty-year term?" 
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Figure 18: Farmers With Relatively High Confidenge 

90% i 




□ Y2001 BY2005 



V. The Impact of "Land Titling" 

Why are documented land rights relevant? Centrally, the 
survey shows that, in China, land rights confirmed by written 
contracts or certificates have a significant positive relationship 
with farmers' investments on land. More precisely, the im- 
proved security of the documented land rights caused a dra- 
matic increase in investments that tend to improve the volume 
and value of agricultural production. This link between for- 
malized tenure and land investments holds the potential to in- 
crease rural income, accelerate the eradication of rural pov- 
erty, and unleash an unprecedented spending power from the 
largest still predominantly dormant consumer market in the 
world, consisting of over 800 million people. This stimulus can 
drive a beneficial cycle broadening China's consumer base 
and consumption demand growth at many levels, from low- to 
high-end consumer products. This was seen on a smaller scale 
in the early 1980s, when China adopted the HRS that gave 
farmers limited but individualized land rights. Less than two 
years after the initial reform was under way, China embarked 
on its first rural consumption boom in 1982, as TVs and bi- 
cycles made their way into tens of millions of rural homes. 75 

But just one out of ten rural households presendy pos- 
sesses a land-rights document in the most efficacious "compli- 



75. Important implications may also exist for the stability-related issue of 
the treatment of farmers affected by land takings for non-agricultural pur- 
poses. See infra Section V(B) . 
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ant" form. So the next big question is: what would happen if 
all or nearly all of these more-than-800-million rural Chinese 
enjoyed secure, long-term and marketable land rights, or even 
became true "owners" of their land? 

A. A Primer on the Investment Impact of Land Tenure Security 

The experience of many countries has shown the poten- 
tial impacts of secure, long-term land rights in providing not 
only a source of income, security, and status, but also a founda- 
tion for broader rural economic development and political sta- 
bility. 76 Secure, long-term land rights confirmed in right-spec- 
ifying documents have been considered a necessary condition 
for farmers making mid- to long-term investments on land 
when they are reasonably certain that they will be able to 
recoup the full value of the investments. 77 These investments 
may help improve soil condition (e.g., organic fertilizers, irri- 
gation facilities, land leveling), employ advanced farming tech- 
nology and equipment, or diversify into value-added crops. As 
a result, all of these will likely lead to substantial increases in 
the volume, productivity, and value of agricultural and other 
land-based production. The effects of land titling have been 
documented by a majority of existing studies. 78 In the case of 



76. See generally de Soto, supra note 46; Klaus Deringer, Land Policies 
for Growth and Poverty Reduction (2003); Roy L. Prosterman & Jeffrey 
M. Riedinger, Land Reform and Democratic Development (1987). 

77. See generally de Soto, supra note 46; Deringer, supra note 76; Pros- 
terman, supra note 76; Feder, Gershon, and David Feeny, Land Tenure and 
Property Rights: Theory and Implications for Development Policy, 5(1) The World 
Bank Economic Review 135 (1991) (showing that the security of land rights 
improves land prices, the intensity of cultivation, and the use of credit) . 

78. See generally Emmanuel Jimenez, Tenure Security and Urban Squatting, 
66 Rev. Econ. & Stat. 556 (1984) (finding that formal-sector unit dwelling 
prices are about 18% to 58% more than in the informal squatter-settlement 
sector); Lee J. Alston et al., The Determinants and Impact of Property Rights: Land 
Titles on the Brazilian Frontier, 12 J. L. Econ. & Org. 25 (1996) (finding gen- 
eral support for predictions regarding the effects of title and investment on 
land value, the role of expected change in value in increasing demand for 
title, and the contribution of title in promoting land-specific investment); 
Timothy Besley, Property Rights and Investments Incentives: Theory and Evidence 
from Ghana, 103 J. Pol. Econ. 903 (1995) (finding that better land rights 
facilitate investments in Ghana) ; Quy Toan Do & Lakshmi Iyer, Land Rights 
and Economic Development: Evidence from Viet Nam (World Bank Policy Re- 
search Working Paper No. 3120, 2002) (indicating that the additional land 
rights led to significant increases in the share of total area devoted to multi- 
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China, this may be the most promising way of mobilizing farm- 
ers' own enthusiasm to expand the economic pie in rural areas 
and ensure long-term rural income growth. 79 As noted in our 
earlier discussion, the seven-year period (1949-1956) when 
Chinese farmers had long-term, documented private land 
rights (full ownership, in that case) saw grain production in- 
crease by seventy percent and farmer income increase by 
eighty-five. 

One of the most recent and provocative studies was con- 
ducted in San Francisco Solano, Argentina by two Argentine 



year crops, as well as some increase in irrigation investment in Vietnam); 
Guo Li et al., Tenure, Land Rights, and Farmer Investment Incentives in China, 19 
Agric. Econ. 63 (1998) (finding that the right to use land for long periods 
of time encourages the use of land-saving investments) . 

There are studies in a small number of country settings, however, that 
have shown no or negative impact from land tiding. See, e.g., Ben Cousins et 
al., Will Formalising Property Rights Reduce Poverty in South Africa 's 'Second Econ- 
omy'? Questioning the Mythologies of Hernando de Soto, 18 Programme for Land 
and Agrarian Stud. Pol'y Brief (2005), available at http://www.plaas.uwc. 
ac.za/publications/Policy%20brief%2018.pdf (suggesting that in South Af- 
rica many of Hernando de Soto's policy prescriptions may be inappropriate 
for the poorest and most vulnerable in society) . The results of these studies 
should not be regarded as inconsistent with those studies cited in previous 
paragraph, but rather as reflecting established customary tenure regimes 
and other special circumstances that lead to a different set of expectations 
and results in those particular settings. 

79. Joyce Palomar, Land Tenure Security as a Market Stimulator in China, 12 
Duke J. Comp. & Int'1 L. 7 (2002) (concluding that legislation to clarify own- 
ership rights and improvements to China's land title registration system can 
make investors more secure in their ownership interests, and may yield in- 
creased foreign investment and a demand for China's mortgage-backed debt 
in the international securities market) ; Roy Prosterman, A Property Rights So- 
lution to China's "Income Gap," Asian Wall St. J., 106 Oct. 12, 2005, at A7 
(reporting that if Chinese farmers receive secure land rights, it should be 
possible for farm incomes to increase by 120-150% over the next 10 years); 
Klaus Deininger & Songqing Jin, Land Rental Markets as an Alternative to Gov- 
ernment Reallocation'? (World Bank, Policy Research Working Paper No. 2930, 
2002) (finding that land rental markets are more effective than administra- 
tive land readjustments in redistributing land to people with lower endow- 
ments and also have a larger productivity-enhancing effect than administra- 
tive readjustment) ; Klaus Deininger & Songqing Jin, The Impact of Property 
Rights on Households' Investment, Risk Coping, and Policy Preferences: Evidence 
from China (World Bank, Policy Research Working Paper No. 2931, 2002) 
(concluding that in China, greater tenure security had a positive impact on 
agricultural investment) . 
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universities and Harvard Business School. 80 The story is of spe- 
cial interest because it involved comparison of the behavior of 
a "tided" group and an "untitled" group of land possessors 
under circumstances where the sole difference between the 
two groups was the possession of a title document by one 
group and not by the other. More than two decades earlier, a 
substantial number of squatter families had occupied an area 
of unused land on the outskirts of Buenos Aires, Argentina. 
The area contained, in terms of legal tide, various tracts of 
land with different owners. 

The Argentinean legislature then passed an expropriation 
law to take the land for compensation, intending to title the 
individual parcels to the squatters. A number of the individual 
owners accepted the compensation, giving up their title to the 
government, which then gave formal title to the individual 
squatters who had occupied that land. The other individual 
owners challenged the adequacy of the compensation in court, 
and the litigation dragged on, with the squatters who hap- 
pened to occupy parcels on that land remaining without title. 

The researchers found a substantially greater improve- 
ment in housing (these were urban land parcels) had been 
subsequently made by the titled possessors than by the posses- 
sors without land titles, quantified as "an overall housing im- 
provement of 37 percent associated to titling." 81 There ap- 
peared to be other impacts as well: the titled households had 
added fewer members (including having added fewer children 
than the untitled households) and the children in titled 
households went to school longer than children in the unti- 
tled households. 

It is of interest, moreover, that a large majority of both the 
titled and untitled group of occupants claimed to have subjec- 
tive confidence that they would remain in possession. 82 Thus it 
appears to have been the documentation of rights alone that 
made a difference in investment (and other) behavior. 



80. Sebastian Galiani & Ernesto Schargrodsky, Property Rights for the Poor: 
Effects of Land Titling, available at http://200.vS2. 4.58/~eschargr/Property 
Rights-Marchl3-2006.pdf (Mar. 2006) (last visited Oct. 26, 2006). See also 
Matt Moffett, Barrio Study Links Land Ownership To a Better Life, Wall St. J., 
Nov. 9, 2005, at Al. 

81. Galiani, supra note 80 at 18. 

82. Galiani, supra note 80 at 17. 
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B. Issuance of Land Contracts or Certificates v. Investments 

On one hand, just over three-fifths (63.2%) of interviewed 
farmers were issued land contracts, land certificates, or both. 
On the other hand, just over one quarter of interviewed farm- 
ers have made one or more mid- to long-term investments on 
land of the six kinds considered. In this subsection, we explore 
the relationship between documentation and mid- to long- 
term investments. To further explore the correlation between 
the documentation issuance and investments, we have here di- 
vided the facts as to farmers' investments into four groups 
based on their timing in relation to the year of 1998: "no in- 
vestments made," "investments made prior to 1998," "invest- 
ments made in or after 1998," and "investments made both 
before and in or after 1998." As discussed earlier, the year of 
1998 is significant as the year that saw the peak period of the 
second round of contracting and documentation issuance, 
and the adoption of the revised Land Management Law that 
formally embodied farmers' thirty-year land use rights. Besides 
the group of farmers who made investments before 1998 and 
the group who made investments in and after 1998, there are 
also a small number of people who made investments both 
before and after. For present purpose, we treat this group as a 
neutral group as they apparendy have made investments re- 
gardless of the presence or absence of the second round of 
contracting. 

To reduce "background noise" in the data, we have 
filtered out all contracts or certificates that were issued before 
1998, 83 most of which were designed and issued prior to any 
clearly articulated second round of contracting and which are 
often not well-recognized and respected in regard to both 
their format and content. Accordingly, the contracts or certifi- 
cates are only the ones issued in or after 1998 unless otherwise 
specified. 

Table 15 shows the correlation between contract issuance 
and investments. 



83. These comprise 19.3% of issued contracts and 13.9% of issued certifi- 
cates. 
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Table 15: Relationship Between Contract Issuance 
and Investments 





No 
investment 


Investment(s) 
made before 
1998 


Investment (s) 
made in or 
after 1998 


Investment(s) 
made both 
before 1998 

& in or after 
1998 


Total 
(count) 


Contract 
not issued 


80.0% 


6.6% 


12.3% 


1.1% 


100% 
(913) 


Contract 
issued 


64.9% 


8.0% 


22.2% 


4.9% 


100% 
(684) 



n=1597 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


55.250 


3 


.000 



There is a statistically highly significant relationship 84 be- 
tween contract issuance and investments (at the 99%-plus con- 
fidence level). Or, to put it in a way perhaps more easily 
grasped: for the no-contract group, there was an 86% increase 
of investments (12.3/6.6) in or after 1998, while for the con- 
tract-issued group, the increase was 178% (22.2/8.0). Moreo- 
ver, the absolute proportion of 1998-or-after investors among 
the contract holders was 22.2%, much higher than that 
(12.3%) of the no-contract group. 

Table 16 shows the correlation between certificate issu- 
ance and investments. 



84. By convention, two-sided Pearson Chi-Square values of 0.05 or below 
(listed under "Asymp. Sig. (2 sided)" in Table 15 above) represent statisti- 
cally significant results at the 5% level; values of 0.01 or below are statistically 
significant at the 1% level. 
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Table 16: Relationship Between Certificate Issuance 
and Investments 





No 
investment 


Investment(s) 
made before 
1998 


Investment (s) 
made in or 
after 1998 


Investment(s) 
made both 
before 1998 

& in or after 
1998 


Total 
(count) 


Certificate 
not issued 


77.3% 


8.5% 


12.7% 


1.5% 


100% 
836 


Certificate 
issued 


69.9% 


6.1% 


19.8% 


4.2% 


100% 
791 



n=1627 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


29.022 


3 


.000 



Again, the relationship is statistically highly significant, 
here between certificate issuance and investments. For the no- 
certificate group, there is a 49% increase in investments in or 
after 1998. However, for the certificate-issued group, there is a 
225% jump. Note that while the jump is greater for the recipi- 
ents of certificates than in the case of contracts, the absolute 
proportion of 1998-or-after investors appears to be greater for 
the contract holders: 22.2% of contract holders made 1998-or- 
after investments in their land versus 19.8% of certificate hold- 
ers. 

Moving to greater refinement, taking into account sepa- 
rately those who received neither contracts nor certificates, 
those who have received only contracts, those who received 
only certificates, and those who have received both, we obtain 
the further results seen in Table 17. 
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Table 17: Relationship Between Contract/ Certificate 
Issuance and Investments 





No 
investment 


Investment(s) 
made before 
1998 


Investment (s) 
made in or 
after 1998 


Investment(s) 
made both 
before 1998 

& in or after 
1998 


Total 
(count) 


Neither 
contract 
nor 

certificate 
issued 


78.7% 


7.6% 


12.5% 


1.2% 


100% 
(649) 


Only 

contract 

issued 


68.8% 


11.8% 


16.0% 


3.5% 


100% 
(144) 


Only 

certificate 
issued 


82.1% 


4.0% 


12.6% 


1.3% 


100% 
(223) 


Both 

contract 

and 

certificate 
issued 


63.5% 


7.0% 


24.1% 


5.4% 


100% 
(532) 



n=1548 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


66.257 


9 


.000 



It appears that the combination of both contract and cer- 
tificate issuance has the strongest correlation with investments 
so far. For the no-contract-no-certificate group, the increase of 
investments made in or after 1998 is 64%. But for those who 
have received both contract and certificate, investments made 
in or after 1998 increase by 244%. Moreover, the absolute pro- 
portion of 1998-or-after investors in this latter group is 
24.1% — nearly one in four has made one or more of the six 
specified mid- to long-term investments. 

Thus far, we have reviewed evidence from our survey as to 
the correlation between the bare fact of issuance, or not, of a 
contract or certificate and the making of an investment. To 
further understand the relationship between documentation 
and investments, the survey includes a series of questions that 
determine if the contract or certificate issued contains certain 
provisions or content in accordance with applicable laws. Ac- 
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cordingly, there are "compliant" contracts or certificates 85 and 
"noncompliant" contracts or certificates. 

Table 18 explores the relationship between investments 
and the issuance of a contract which is either "noncompliant," 
or "compliant," respectively. A "compliant" contract is one 
which is found, upon inspection, to include all seven of the 
following: the thirty-year term, its start and end dates, the sig- 
nature or seal of the collective, the signature or seal of the 
contracting farmer, the total contracted land area, the area of 
each land parcel, 86 and a map or sketch of the contracted 
land. 



Table 18: Relationship Between Compliance of Contract 
and Investments 











Investment(s) 












made both 








Investment(s) 


Investment(s) 


before 1998 






No 


made before 


made in or 


& in or after 


Total 




investment 


1998 


after 1998 


1998 


(count) 


No contract 


80.2% 


6.7% 


12.0% 


1.2% 


100% 












(1019) 


Incompliant 


68.3% 


7.6% 


20.2% 


3.9% 


100% 


contract 










(565) 


issued 












Compliant 


52.3% 


10.8% 


28.8% 


8.1% 


100% 


contract 










(111) 


issued 













n=1695 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


70.513 


6 


.000 



The pattern shown here is striking. For the no-contract 
group, there was a 79% increase of investments in or after 
1998 (12.0/6.7); the noncompliant-contract group increased 
by 166%; the compliant-contract group increased by 167%. 
Moreover, the absolute proportion of 1998-or-after invest- 
ments in this latter group is 28.8%, compared to absolute pro- 



85. "Compliant contracts" contain choices 1-7 of Table 6; "compliant cer- 
tificates" contain choices 1-3 and 5-7 of Table 6. 

86. It is almost universal for a Chinese household's land to be divided 
into several separate parcels, typically five or more, located in different agro- 
ecological micro-zones of the village. 
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portions of 12.0% in the no-contract group and 20.2% in the 
noncompliant-contract group. 

A similar pattern is found for certificates: 87 



Table 19: Relationship Between Compliance of 
Certificate and Investments 





No 
investment 


Investment(s) 
made before 
1998 


Investment(s) 
made in or 
after 1998 


Investment(s) 
made both 
before 1998 
& in or after 
1998 


Total 
(count) 


No 

certificate 


77.1% 


8.5% 


12.9% 


1.6% 


100% 
(933) 


Incompliant 

certificate 

issued 


74.1% 


5.5% 


17.6% 


2.9% 


100% 
(660) 


Compliant 

certificate 

issued 


59.2% 


9.9% 


24.3% 


6.6% 


100% 
(152) 



n=1745 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


38.519 


6 


.000 



For the no-certificate group, the increase in investments 
was 52%, and for the noncompliant-certificate group, 220%. 
For the compliant-certificate group, the increase was 145%. 
But the absolute proportion of 1998-or-after investments in 
this latter group is by far the highest, 24.3%. Again, this is a 
striking pattern, though somewhat less so than the pattern for 
compliant contracts. 

We could extend this presentation further with variations 
in the definition of "compliance," showing intermediate in- 
creases in 1998-or-after investment behavior. For example, 
contracts or certificates that had no map or sketch, but a more 
vague form of land description that briefly stated what ad- 



87. As stated previously, a "compliant" certificate includes all of the seven 
elements, except for the signature or seal of the farmer, since the certificate 
is a unilaterally issued document. See supra note 58. 
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joined each parcel in each of "4 directions," 88 with all other 
features of "compliance" as previously defined, are correlated 
with heightened levels of investments, but less than those 
found for the fully '"compliant" contracts and certificates 
which are the subject of Table 18 and Table 19. Drop the crite- 
rion requiring a completed "4 directions" land description as 
well, and investment behavior recedes further. 

It is evident that the issuance of documentation, includ- 
ing non-compliant documentation, is associated with a sub- 
stantial increase in mid- to long-term investment in and after 
1998. Issuance of compliant documentation is associated with 
the highest level of mid- to long-term investment in and after 
1998. Formal documentation of farmers' land rights is thus 
found in our survey to have a strong positive correlation with 
Chinese farmers' investment in the land. 

Further, it is quite clear that we are seeing causation here, 
not just a "correlation" in which both the issuance of docu- 
mentation and the making of investment might be the twin 
results of some third factor. As in medical tests of the effective- 
ness of new drugs, we are seeing a desirable response (invest- 
ment in the land) which is "dose related." Certificates are 
much more effective than nothing; contracts are somewhat 
more effective than certificates; both together are more effec- 
tive than either alone; compliant certificates are much more 
effective than noncompliant ones; and compliant contracts are 
much more effective than noncompliant ones (and somewhat 
more effective than compliant certificates); etc. 

There is a clear explanation for the causal mechanism in- 
volved. Documented land rights — and the better-documented 
the better — lead farmers to believe that they will retain posses- 
sion of their present parcels of land long enough to make a 
profit from investments that take multiple years to recoup. 89 



88. For example, under four columns for "E," "W," "N," and "S," a given 
parcel is said to be adjacent to "Wang's land" under the East column, "Li's 
land" under the West column, etc. 

89. Based on numerous field observations by the authors, contracts 
which are supposed to be signed-off on by both the farmer and the local 
cadres — the latter representing the chief potential threat to tenure security, 
via illegal land readjustments or poorly compensated land takings - may also 
provide somewhat more reassurance than certificates (even though they may 
contain the same information) signed or sealed at higher levels. 
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This causal process is also confirmed by RDI's own exten- 
sive rapid rural appraisal interviewing of Chinese farmers over 
a period of many years, in which they have repeatedly given 
insight into why farmers who do invest do, and why those who 
don't invest do not. 90 

Thus, formal documentation of land rights clearly has 
had a significant positive effect in promoting Chinese farmers' 
investments in land. The survey also finds that another factor 
that may further reinforce the positive effect that documenta- 
tion has on farmers' investment behavior is publicity given to 
laws and policies on farmers' land rights. In Table 20, for the 
group of farmers who report having heard of farmers' land 
rights, we examine the number of different publicity channels 
through which they have learned of the rights. 



90. Roy Prosterman & Brian Schwarzwalder, From Death to Life: Giving 
Value to Chinas Rural Land, China Economic Quarterly Ql 2004, at 19 
(interviews with Chinese farmers indicate that they likely make greater and 
longer-term investments in land if rights to land are secure), available at 
http://www.ft.eom/cms/s/ecebe7ca-053a-lld9-8f8e-00000e2511c8.html; 
Tim Hanstad & Li Ping, Land Reform in the People's Republic of China: Auction- 
ing Rights to Wasteland, 19 Loy. L.A. Int'l & Comp. L. Rev. 545 (1997) (dis- 
cussing farmers' investment behavior on non-readjustable "wasteland" cov- 
ered by written long-term contracts, versus their investment behavior on ara- 
ble land, the latter at that time readjustable and not documented) . 
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Table 20: Relationship Between Certificate Issuance, 
Publicity, and Investments 





No 
investment 


Investment(s) 
made before 
1998 


Investment (s) 
made in or 
after 1998 


Investment (s) 
made both 
before 1998 

& in or after 
1998 


Total 
(count) 


Certificate 
not issued 
and heard 
of land 
rights 
through 
one 

channel 


77.3% 


7.3% 


14.0% 


1.3% 


100% 
(150) 


Certificate 
not issued 
and heard 
of land 
rights 
through 
multiple 
channels 


69.2% 


10.0% 


15.6% 


5.2% 


100% 
(211) 


Certificate 

issued and 

heard of 

land 

rights 

through 

one 

channel 


73.6% 


7.0% 


17.1% 


2.3% 


100% 
(129) 


Certificate 
issued 
and heard 
of land 
rights 
through 
multiple 
channels 


56.8% 


7.0% 


29.5% 


6.7% 


100% 
(400) 



n=890 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


40.012 


9 


.000 



The pattern shown in the above table is most interesting. 
When certificates are not issued, there is not much difference 
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between exposure to one publicity channel or multiple chan- 
nels. However, once certificates are issued, there is a 144% in- 
crease of investments made in or after 1998 for the one-chan- 
nel-exposure group. The increase in investment, however, is 
significantly greater (321%) for the multiple-channel-expo- 
sure group. Moreover, the multiple-channel-exposure group 
reflects an absolute proportion of 29.5% as 1998-or-after inves- 
tors. The same relationship exists for contract issuance, public- 
ity and investments. 

Thus publicity, especially through multiple channels, does 
appear to have a notable "enhancing" effect on investments 
when combined with documentation issuance. 

C. Issuance of Contracts or Certificates v. Other Important Factors 

In this and past surveys, we have studied farmers' confi- 
dence in their security of land rights by measuring their expec- 
tation of future land readjustments (the caveat as to our mea- 
surement of "confidence" in 2005 noted in Section III(G) 
above should be kept in mind) . 

The following table shows the correlation between com- 
pliance of contract and confidence measured by farmers' ex- 
pectation of future readjustments. 
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Table 21: Compliance of Contracts vs. Confidence 





No contract 


Incompliant 
contracts 


Compliant 
contracts 


Lowest 
confidence 
(readjustments 
will definitely 
continue) 


32.7% 


37.5% 


23.6% 


Low-mid 
confidence 
(readjustments 
depends on 
cadres) 


5.2% 


4.2% 


3.6% 


Neutral 
(Don't know) 


20.2% 


17.6% 


9.1% 


Mid-high 

confidence 
(Readjustments 
depend on 
central 
government) 


26.5% 


20.2% 


25.5% 


Highest 
confidence 
(Definitely no 
more 

readjustments) 


15.3% 


20.5% 


38.2% 


Total 
(count) 


100% 
(880) 


100% 
(550) 


100% 
(110) 



n=1540 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


47.8887 


8 


.000 



Compliant contracts are correlated with the largest per- 
centage (38.2%) of respondents with the highest confidence. 
The percentage (20.5%) of the highest-confidence respon- 
dents in the noncompliant-contract group is also higher than 
that (15.3%) of the no-contract group. 

The correlation between compliance of certificates and 
confidence is similar, as shown in Table 22: 
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Table 22: Compliance of Certificates vs. Confidence 





No certificate 


Incompliant 
certificates 


Compliant 
certificates 


Lowest 
confidence 
(readjustments 
will definitely 
continue) 


37.0% 


29.4% 


21.8% 


Low-mid 
confidence 
(readjustments 
depends on 
cadres) 


6.7% 


2.7% 


2.7% 


Neutral 
(Don't know) 


19.9% 


17.4% 


13.6% 


Mid-high 

confidence 

(Readjustments 

depend on 

central 

government) 


21.9% 


30.8% 


21.8% 


Highest 
confidence 
(Definitely no 
more 

readjustments) 


14.5% 


19.8% 


40.1% 


Total 
(count) 


100% 
(805) 


100% 
(637) 


100% 
(147) 



n=1589 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


84.128 


8 


.000 



The survey findings further reveal an interesting correla- 
tion between documentation issuance and farmers' satisfac- 
tion with land-taking-related compensation. It appears that 
having any contract or certificate is correlated, and having a 
compliant contract or a compliant certificate is strongly corre- 
lated, to farmers' satisfaction with compensation, as shown in 
Table 23. 
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Table 23: Relationship Between Contract/ Certificate 
Issuance and Farmers' Satisfaction with 
Compensation in the Most Recent 
Land Taking 





Neither 
contracts nor 
certificates 
issued 


Either 
incompliant 
contract, or 
incompliant 
certificate 


Either 
compliant 
contract, or 
compliant 
certificate 


Satisfied 


19.1% 


34.1% 


39.3% 


Unsatisfied 


63.6% 


52.7% 


42.9% 


Don't know 


17.3% 


13.2% 


17.9% 


Total 
(count) 


100% 
(162) 


100% 
(182) 


100% 
(28) 



n=372 





Value 


Df 


Asymp. Sig. (2 sided) 


Pearson Chi-Square 


12.089 


4 


.017 



The "story" to be told as to the above, however, may re- 
flect causation that goes in either direction, or some combina- 
tion: farmers with a document, and a fortiori farmers with a 
well-drafted, compliant document, may be better able to stand 
up for their claims to adequate compensation in case of a tak- 
ing. On the other hand, officials or collective cadres who have 
not yet issued any document reflecting farmers' land rights 
may — perhaps as a matter of ideology or rent-seeking — be 
more inclined to ignore farmers' claims to adequate compen- 
sation in the case of a taking than officials or cadres who have 
issued a document, while the least inclined to ignore farmers' 
claims may be officials or cadres who have gone through the 
process of issuing a well-drafted, compliant document. 

VI. Recommendations 

A. Two Tasks of Absolute Urgency and Importance 

Among all recommendations, there are two prominent is- 
sues that require immediate remedial action. 
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1. Complete the issuance of compliant contracts and certificates to 
all farmers, combined with widespread publicity 

The practical importance of formal documentation of 
land rights, in accordance with Chinese law, is clear from the 
survey results. The survey shows that possessing written con- 
tracts or certificates — or even better, both contracts and certif- 
icates — correlates strongly with farmers' decision in making 
mid- to long-term investments in the land, and does so in a 
manner that strongly indicates a causal relationship. This find- 
ing alone would amply justify a strong push by the central gov- 
ernment to see the issuance of contracts and certificates 
through to completion. But, besides investment, other impor- 
tant factors such as farmers' confidence in tenure security and 
their satisfaction with compensation in cases of land takings 
are correlated with the presence of documentation — although 
with a less clear "story" as to causation in the case of takings. 

The survey further shows that the issuance of contracts 
and certificates slowed in the past four years, leaving nearly 
two out of five farm households without either document. 
The first task should be to make sure that 85-90% of all farm 
households receive at least a contract or a certificate. There 
seems no reason not to set a goal of 75-80% of households 
(versus 38% as found by the survey) possessing both. The cen- 
tral government should clearly signal now that the achieve- 
ment of such quantitative goals by an individual locality within 
a pre-determined timetable will be one of the key issues on 
which the adequacy of officials' performance will be judged, 
and that it will widely publicize success and failure on this both 
within and beyond government circles. We would suggest 
March 1, 2008 as a time-bound goal, the fifth anniversary of 
the effective date of the RLCL, for reaching 85-90% of house- 
hold with at least one document, and a goal of one or two 
years later for the 75-80% joint issuance. 

Equally important is that the contracts or certificates to be 
issued comply substantially with the controlling laws and regu- 
lations. Specifically, a contract or certificate should contain all 
the essential information that constitute "compliant" docu- 
mentation as defined supra Section III(E). 

The above holds true in regard to farm households that 
have yet to receive a particular document. However, for those 
who have been issued a contract or certificate, one may ques- 



\\scn-er05\prodiictnVWN\TvS8-4\NYI4Q2.txt 



unknown 



Scq: 65 



^JAN-07 9:33 



2006] THE RURAL LAND QUESTION IN CHINA 825 

tion whether issuing a substitute "compliant" document is nec- 
essary. A reasonable alternative would be attaching a "standard 
supplementation form" to the existing documentation. This 
would then cure the defects of the existing documentation. 91 
To achieve the optimal effect from documentation issu- 
ance, widespread publicity should be conducted at the grass- 
roots level to educate farmers with respect to their land use 
rights. This is due both to the "enhancing" effect of multiple- 
channel publicity on farmers' investments when they possess 
contracts or certificates, and farmers' current lack of knowl- 
edge about many of the key rights provided by laws. A combi- 
nation of TV, publicity cards, newspaper, village meetings and 
other publicity forms should be utilized to generate maximum 
educational impact. Any public information campaign should 
focus on the rural land use rights that are created or defined 
by the RLCL, especially those land rights about which farmers 
frequently have mistaken beliefs, as reflected in the present 
survey. Preferably, important elements of this publicity should 
continue over an extended period of time. 

2. Improve compensation standards and procedural fairness of 
land-taking laws 

Due to the serious takings issues that plague many parts of 
the countryside, the central government recently prescribed 
some strong medicine by issuing the No. 28 Central Document 
that calls for strict enforcement of land administration rules 
and improvement of land expropriation procedures. 92 

Several issues stand out in regard to the land takings re- 
form. First of all, the compensation standards need to be dras- 
tically improved. The 1998 Land Management Law arbitrarily 
provides that the total compensation for the land taken (most 
of which does not go to the land-losing farmers) may not ex- 
ceed thirty times the average annual value of agricultural pro- 



91. This may be more easily done for existing documentation which was 
issued according to a province-level standard (most often certificates, 
though sometimes contracts). The more varied and localized the forms 
used, the more difficult to devise a "standard" supplement that will not 
amount in effect to reissuing the whole document. 

92. Guo wu yuan guan yii shen hua gai ge yen ge tu di guan li de jue ding 
[Decision on Deepening Reform and Exercising Strict Land Administration] 
(promulgated by the State Council, Oct. 21, 2004) 2004 St. Council Gaz. 
Issue 35, page 11 (P.R.C.). 
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duction for the three previous years. 93 In practice, a maximum 
cap approach is used to justify lower compensation to land- 
losing farmers. In an attempt to correct this deficiency, the 
No. 28 Central Document announced that local governments 
should allocate additional money to farmers if "the maximum 
sum of land compensation and resettlement subsidies under 
the existing legal standards is still not sufficient to maintain 
farmers' original living standards." 94 Regardless of what valua- 
tion standards are involved, this suggests that the overarching 
principle should be that the living standard of the affected 
people should not be lowered as a result of land takings. But 
this can easily be read too narrowly — it is difficult, for exam- 
ple, to use "original living standard" as a basis for arguing that 
a farmer can and should capture any portion of the wealth 
represented by peri-urban or other locational advantages and 
the potential for shifting the land to non-agricultural uses (a 
segment of the land "market" which current law does not allow 
the farmers to access directly). 

But, after the standard for the appropriate amount of 
compensation is decided, the law needs to make sure that the 
bulk of the compensation actually goes to the land-losing farm- 
ers. Studies have shown that farmers typically receive merely 
10-20% of what developers pay 95 while the rest is retained or 
intercepted by collectives or local governments. This was facili- 
tated by the LML Regulations which, as noted earlier, require 
that the largest portion of compensation (that for lost land) go 
to the village collectives, and typically any portion supposedly 
for resettlement go there also (or to a separate resetding en- 



93. LML, supra note 24, at ch. 5, art. 47. 

94. It should be noted that several provinces or province-level municipal- 
ities have promulgated local rules that significantly enhanced the compensa- 
tion standards. See, e.g., Beijing Shi jian she zheng di bu chang an zhi ban fa 
[Beijing Municipality's Method of Compensation and Settlement for Land 
Takings] (promulgated by the Beijing Mayor, May 21, 2004), available at 
http://www.cin.gov.cn/indus/other/2004061403.htm (last visited October 
3,2006). 

95. Roy Prosterman & Brian Schwarzwalder, Rural China: The Next Wave, 
CLSA Asia-Pacific Markets Special Report (Sept. 2003) (finding that local 
government routinely retains three fourths of the actual land value in expro- 
priations) (report on file with authors). See also Xiaolin Guo, Land Expropria- 
tion and Rural Conflicts in China, 166 The China Quarterly 422, 428 (2001) 
(studies show that less than 20% of money paid by developers goes into the 
hands of affected farmers) . 
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tity, if there is one), while only the portion for farmers' stand- 
ing crops (by definition, one times or less the value of annual 
production) is required to be given to farmers — and even that 
is usually paid over to the village cadres to distribute. One of 
the key policies embodied in the No. 28 Central Document is 
that "land compensation should be primarily used for the 
land-losing households." But the "primarily used for farmers" 
requirement still leaves vast room for abuse, and should be im- 
proved to "primarily paid to farmers." Since secure thirty-year 
land rights represent 75-95% of the economic value of full pri- 
vate land ownership, 96 farmers should be allocated at least 
75% of the total compensation, and the share for collectives 
and local governments should not exceed 25%. 97 

Finally, trusting local governments and officials to faith- 
fully enforce the laws as to takings has proven unsuccessful. 
Laws and practices should be revised to increase farmers' par- 
ticipation in a process that brings government, commercial de- 
velopers, collectives and farmers together to resolve relevant 
issues in a far more transparent and democratic manner. Ac- 
cess to channels of follow-on dispute resolution must, as the 
survey results also make clear, be greatly improved. Many of 
the recommendations in subsection VI (B) also bear on these 
process issues. 

B. Seven Complementary Measures 

1. Narrow the scope of "public interest" in land-taking laws 

"Public interest" in land-taking laws should be clearly and 
narrowly defined. A note should be made here that the hold- 
ing of the recent U.S. Supreme Court case, Kelo v. City of New 



96. Nor, we would argue, should the thirty-year rights, which might well 
be extended or renewed, be treated as a depreciating asset. In Hong Kong, 
where farmers have fifty-year rights, all calculation for takings compensation 
is based on the full fifty-year term. 

97. Another important complementary measure could be the use of an 
escrow agent in lieu of directly providing the compensation to the collec- 
tives. This would involve designating an independent state bank as the unit 
responsible for receiving the payment of required compensation from the 
state or the land developer and for receiving all documentation from the 
collectives and land-losing farmers. Upon completion of the transaction, the 
escrow agent would then be responsible for distributing the compensation 
directiy to affected households, greatly decreasing the possibility of illegal 
interceptions by collectives or local governments. 
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London, 98 is barely applicable to the Chinese context. The real 
meaning of the case may not be quite as broad as many people 
think, if the opinions are read closely (especially the concur- 
ring opinion by Justice Kennedy). But even read as its 
broadest, Kelo would not support the current practice in 
China." 

The substantive and procedural due process that ensure 
fairness of compensation, and the democratically elected deci- 
sion-making body to which a court could defer its decision on 
how much the public interest is actually served by a project, 
are largely lacking in China. Therefore, the logic underlying 
Kelo cannot be meaningfully applied in China. 

China's civil law tradition suggests that the best approach 
to defining "public interest" is probably for policies and laws to 
specifically list the purposes for which land can be taken. 
While such a list can be nearly exhaustive, it is certain that 
some exceptions may arise. Therefore, the list should be illus- 
trative rather than exhaustive, with the important requirement 
that any taking for a purpose not specifically authorized by the 
list must be approved by the State Council. 100 

2. Narrow the scope of land readjustments 

Specifically, the scope of "special circumstances" under 
which readjustments are allowed under the RLCL should be 
narrowly defined. The RLCL generally prohibits readjust- 
ments, but its Article 27 provides that readjustments may be 
permissible under "special circumstances such as natural disas- 



98. Kelo v. City of New London, 545 U.S. 469 (2005) (condemnation of 
private properties for a commercial developer in order to revitalize ailing 
economy held to serve "public use" within context of Takings Clause of 
United States Constitution) . 

99. As revealed in section III(C), building commercial factories or gas 
stations were deemed for "public interest," triggering the expropriation 
processes. The line between public or private interest has been blurred so 
much in practice that a broadened definition of "public interest" simply 
does not help resoling the issue. 

100. Defining "public interest" or "public purpose" by an exclusive list is 
not uncommon and might provide clear guidance to all parties. See, e.g., 
Peraturan Presiden no. 36 tahon 2005, Tengadaan Tanah Bagi Telaksanaan 
Tembangunan Untuk Ketentingan Umum, [Presidential Regulation no. 36, 
2005, The Acquisition of Lands for the Purpose of Development] promul- 
gated June 13, 2005, available aiwww.tempointeraktif.com/hg/peraturan/ 
2005/06/13/prn,20050613-01,id.html. 
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ters" when contracted land has been seriously damaged. Other 
than specifying natural disasters as one case of qualifying "spe- 
cial circumstances," the text of the law gives no explicit stan- 
dard to be applied in determining if "special circumstances" 
exist. This might invite abusive interpretations that run afoul 
of the fundamental no-readjustment principle. 

There are two particular circumstances that should not be 
treated as "special circumstances." One is population change, 
the other land takings. In regard to population changes, it is 
common for a household or a village to experience fluctua- 
tions of the number of family or village members. Any imbal- 
ance between the size of land and the number of people 
should be addressed by the market for transfer of land rights 
between farmers, rather than administrative readjustments 
that jeopardizes everyone's tenure security in their contracted 
land. 101 Moreover, conducting a readjustment after a land tak- 
ing, thus "spreading the pain" among a larger group of house- 
holds, should be excluded as it is used to justify the inade- 
quacy of compensation to land-losing families, again widely 
jeopardizing tenure security. Regardless, the RLCL is designed 
to strengthen and protect farmers' thirty-year land rights from 
irregular and unexpected readjustments. Therefore, a term 
such as "special circumstances" must be construed in the light 
most favorable to farmers' land tenure security. Additionally, 
the survey data shows that fewer than one out of four farmers 
would oppose the strict prohibition of readjustments (see Fig- 
ure 10). It follows that the scope of the "special circumstances" 
should be narrowed rather than expanded. 

3. Allow farmers to use their land rights as collateral for mortgages 
or credits 

Presently, Chinese law specifically prohibits farmers from 
mortgaging their land rights. 102 This presents a great obstacle 



101. There have been at least seven provinces that have promulgated pro- 
vincial RLCL Implementation Regulations. In the case of Shandong prov- 
ince's Implementation Regulation, its Article 14 requires that a household 
must actually "lose land" before a readjustment can be initiated, thus elimi- 
nating "population change" as a ground for readjustments. 

102. Zhonghua Renmin Gongheguo Dan bao fa [Guaranty Law] (promul- 
gated by the Standing Comm. Nat'l People's Cong., June 30, 1995, effective 
Oct. 1, 1995), art. 37, 1995 Standing Comm. Nat'l People's Cong. Gaz. 419 
(P.R.C). 
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for farmers to obtaining necessary credit or financing for 
purchase of land rights or making investments in the land by 
using their land as collateral. As experiences in many coun- 
tries have consistently proven, access to credit is an essential 
factor in farmers' ability to make long-term, productivity-en- 
hancing and income-generating investments on their land. In 
the United States, for example, 70% of the credit extended to 
new businesses stems from mortgaging real property rights as 
collateral for loans. 103 This issue is made more acute by the 
survey finding that only 14.7% of the investments that farmers 
made were able to be financed to any degree through borrow- 
ing from a bank or a credit union (see Table 11). 

China's national legislature has spent several years in 
drafting its first comprehensive Property Law, and the most 
recent version has included a provision that permits mortgages 
of rural land rights under certain conditions. This is an en- 
couraging sign and, if the law is finally adopted, it will gready 
improve the value of rural land and encourage both invest- 
ments and transactions in land. 

4. Provide legal aid to farmers in need 

As shown by the survey data, Chinese farmers' perception 
of their rights often differs significantly from official laws and 
policies concerning those rights. Farmers cannot enforce their 
rights if they are not aware of them. Currently, village level 
cadres maintain a high degree of control over some channels 
of publicity. A concerted effort must be made to find alterna- 
tive channels through which such information can be dissemi- 
nated. Besides publicity of laws, RDI experience in Russia, 
Ukraine, and other country settings indicates that one effec- 
tive method of disseminating legal information to farmers as 
well as to local cadres is through the establishment of rural 
legal aid centers. 104 

Independent legal-aid services specialized in land laws 
should be established, initially as a pilot project, and later as a 
model for the entire province or country if it proved success- 



103. Jeff Gates, The Ownership Solution 223 (1998). 

104. Leonard Rolfes, Jr. & Gregory Mohrman, Legal Aid Centers in Rural 
Russia: Helping People to Improve Their Lives, 102 Rural Dev. Inst. (2000). 
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ful. 105 In any event, the legal aid centers should allow for a 
constant rural presence and be accessed conveniently by farm- 
ers. They should be staffed by qualified lawyers and paralegals, 
and must enjoy considerable independence even though they 
might receive governmental funding. Only then can they ade- 
quately represent farmers whose rights are infringed by gov- 
ernments or their officials. 

Experience suggests that disputes may often be resolved 
in the farmers' interests by negotiation (and education) when 
the other side perceives that the farmer has competent legal 
representation. 106 The next recommendation also bears upon 
the relatively less-common situation where a legal-aid lawyer 
has to take a case to court. 

5. Consider establishing a specialized land panel or bench within 
the People's Court. 

The RLCL contains an entire chapter that extensively de- 
tails farmers' rights to go to court and obtain a wide range of 
remedies when their land rights have been violated. Our im- 
pression from extensive rapid rural appraisal interviewing, 
however — reinforced by the current survey data on the ex- 
tremely limited utilization of the People's Court in disputes 
over takings compensation — is that farmers find it very diffi- 
cult to bring a land dispute to court, and are often rebuffed in 
the uncommon cases where they do seek judicial redress. 

China might consider creating a specialized court to re- 
solve land disputes adopting appropriate elements from the 
models used by Hong Kong and the state of New South Wales, 
Australia. 107 However, setting up land panels within existing 



105. The establishment of rural legal aid centers falls within existing Chi- 
nese policies. For instance, in June 1997, a notice issued jointly by the Minis- 
try of Agriculture and the Ministry of Justice called for judicial departments 
at various levels to provide legal aid to farmers. Notice on Legal Aid to the Poor 
in Chinas Rural Areas, People's Daily, June 23, 1997, at 2. 

106. See, e.g., Li Changjian et al., New Thoughts on the Protection of Farmers 
Rights Through Legal Aid, available at http://www.jjrbncb.com/news/ywtt/ 
200607/19648.html (July 25, 2006) (last visited Oct. 26, 2006). See also news 
report at http://www.hmrb.com.cn/2006/7-20/95656.html (Jul. 20, 2006) 
(last visited Oct. 26, 2006). 

107. See generally Isaac Ng, Compulsory Purchase and Compensation in Hong 
Kong: A Study of the Role of the Land Development Corporation in Urban Renewal, 
20 Property Management 167 (2002); James Crawford & Brian Opeskin, 
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People's Courts might be more effective and convenient, while 
providing farmers with improved access to the legal system, 
utilizing the skills of judges and others with training (and 
steadily accumulating experience) in the resolution of land 
disputes and increasing the efficiency of land dispute resolu- 
tion. 

A specialized land panel within the People's Court should 
have exclusive original jurisdiction over cases involving re- 
quests to adjudicate disputes such as these over distribution of 
land by collective units to farm households; deprivation of 
such land and other land contracting disputes; land-takings is- 
sues (especially compensation issues); and disputes between 
farmers as to leases or transfers. 

To promote accessibility, the court should operate in the 
form of "circuit" courts, with rotating panels traveling to town- 
ships throughout each county to hear land disputes according 
to a pre-announced hearing schedule. Meanwhile, it is equally 
important to widely publicize relevant land laws and proce- 
dures so that farmers understand their choices and become 
informed participants of the system. 

6. Establish an information collecting and monitoring toll-free 
telephone hotline. 

A telephone hotline is an effective way for the govern- 
ment to link itself to the people and to learn from their actual 
experience. It can take advantage of the now-ubiquitous access 
to cell phones, including in the countryside. Such a hodine 
should preferably be operated by a national ministry (e.g., the 
Ministry of Agriculture) and be open to the entire country. 
Certain provinces may set up pilot projects as well. Farmers 
could call a uniform, publicized number to report possible vio- 
lations of farmers' land rights. Hotline operators must receive 
specialized training on relevant laws and on asking of appro- 
priate questions. Anonymous calls should be allowed in order 
to encourage farmers to expose sensitive problems. 

After receiving calls, the operators should record the in- 
formation on the calls promptly. The call records should be 
sorted out and entered into a centralized database. A frequent 



Australian Courts Of Law 254 (Oxford University Press 4th ed. 2004) 
(1982). 
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bulletin should be published to analyze and summarize the 
calls based on number of calls, geographical origins, nature 
and content of calls, and so on, with a section describing hot 
issues and hot areas. The bulletin should be received and re- 
viewed by high levels of the central government and forwarded 
to provincial-level agricultural and land resources agencies. 
With respect to areas suffering repeated problems or saturated 
with farmers' complaints, the central government may con- 
sider conducting additional independent fieldwork, circulat- 
ing information about the problems, and requiring the local 
governments which are responsible to remedy the issues with- 
out delay. 

7. Continue monitoring the local implementation progress 

To measure implementation in its various dimensions, the 
central government should conduct continuing assessments 
through farmer interviews and periodic surveys. Steps must be 
taken to ensure the objectivity and representativeness of the 
findings, such as random selection of counties, townships, vil- 
lages and households, and direct farmer interviews without the 
presence of local officials (particularly collective cadres) . Such 
assessment tools are essential to provide the government with 
an accurate and frequently updated picture of the extent of 
RLCL implementation, and on other land-related issues at 
both national and local levels. This may become the basis to 
evaluate and appropriately revise the implementation efforts 
based on the evolving circumstances. 

VII. Conclusion 

The road to completely secure and marketable land rights 
for China's 849 million rural residents will be long and hard, 
but one must bear in mind how far China has come and how 
much progress has been made during the last two and a half 
decades. China actually represents a prime example of what a 
little land tenure security — represented by the incremental ad- 
vantages that even readjustable individual land rights have 
over collective farming — can do to dramatically improve mil- 
lions of people's lives. 

As China's urban-rural divide continues to worsen, land 
takings accelerate, and the competition from foreign agricul- 
tural producers intensifies due to the WTO accession, the ru- 
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ral land question has become ever more important. Powerful 
evidence supports the view that any solution to these issues 
must include, as a central element, providing farmers with 
greater land tenure security. This requires significant legal and 
policy reforms, and their concrete implementation at the 
grassroots level. 

Looking beyond the recommendations made in Section 
VI, and after substantial implementation of the thirty-year 
rights has been accomplished, China should consider going 
beyond a tenure system of thirty-year rights by either providing 
farmers with full private ownership rights to land, or national- 
izing agricultural land and giving farmers perpetual use rights. 
Both approaches would remove the main threat to tenure se- 
curity, that is, a few local officials or cadres who typically claim 
to be acting on behalf of the "collective" but are often acting 
primarily for their own benefit. The experience of the "land to 
tillers" program that made millions of poor Chinese peasants 
into small but real owners of land in the late 1940s and early 
1950s shows that private land ownership not only can trigger 
enormous economic gain but also accords with the political 
ideology of a socialist state. As Premier Wen Jiabao put it well, 
a reasonable policy would seem to be that farmers' land rights 
will "not be changed forever." 108 



108. Transcript: Premier Wen Jiabao Responds to Domestic and Foreign Journal- 
ists' Questions, Xinhua News Agency, March 14, 2005, available at hup:// 
news.sina.com.cn/c/2005-03-14/10106077756.shtml (last visited Oct. 26, 
2006). 
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Appendix: Survey Methodology 

As in the 1999 and 2001 seventeen-province surveys noted 
above, the two basic goals in designing and carrying out the 
2005 survey were: (1) to conduct a survey of sufficient size to 
provide highly accurate data at the national level on imple- 
mentation of farmers' thirty-year rural land use rights; and (2) 
to make the survey sample large enough to provide useful data 
on the relative progress of implementation at the level of indi- 
vidual provinces. 

Starting with the need for a sufficiently large sample size 
to give useful results at the provincial level, we concluded that 
a sample size of 120 farmers or 100 villages in each province 
would be desirable. Such a sample provides results that should 
be descriptive of the situation in the entire province to an ac- 
curacy of +/-8.9% for household level questions and +/-9.8% 
for village level questions. 109 Because we decided that the sur- 
vey should include seventeen provinces, that meant that our 
nationwide sample would be 2,040 households in 1700 villages. 
In fact, 1,962 valid survey responses in 1773 villages were re- 
turned by interviewers, a sufficient national sample to give re- 
sults that should be descriptive of the situation in the seven- 
teen provinces as a whole to an accuracy of +/-2.2% for house- 
hold-level questions and +/-2.3% for village-level questions. 110 

Two major factors were considered in selecting the actual 
survey provinces from China's thirty-one provinces and prov- 
ince-level municipalities. First, the survey provinces should re- 
present all or nearly all of China's major agricultural prov- 
inces. Second, the rural population of the survey provinces 
should represent a large proportion of China's total rural pop- 
ulation. Based on these selection criteria, all four of China's 
province-level municipalities were eliminated, as were several 



109. That is at the "95% confidence level", i.e., the results should fall 
within that range in ninety-five out of 100 cases if it were possible to take a 
complete census of every farm household in the province. 

110. The +/-2.2% and +/-2.3% figures are calculated as follows: 

X = 1.96 x V.25/n. 

Once again, this should be the range of accuracy in ninety-five cases out of 
100. See supra note 104. Such a survey, giving results to within a range of +/- 
2.2% or +/-2.3%, is quite large, and met our goal of a high degree of accu- 
racy at the national level. 
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western provinces with relatively low agricultural populations, 
including Tibet, Qinghai, Xinjiang, and Gansu. 

The seventeen survey provinces include 83% of China's 
rural households. 111 The seventeen survey provinces were: 
Hebei, Jilin, Heilongjiang, Jiangsu, Anhui, Shandong, Zheji- 
ang, Jiangxi, Fujian, Hunan, Hubei, Henan, Guangxi, 
Guizhou, Sichuan, Yunnan, and Shaanxi. 

Once the seventeen provinces had been selected, Renmin 
University students from each of the survey provinces were se- 
lected as interviewers. Priority was given to students from the 
Land Management Department with previous training in rural 
land issues. Students attended a series of training sessions pro- 
vided by Renmin University and RDI. 

The training emphasized several key elements derived 
from the 1999 and 2001 survey design and implementation 
processes as well as experience gained in RDI's direct inter- 
views of over 1,000 farm households conducted throughout 
China since 1987. First, students were instructed on how to 
create a survey atmosphere in which farmers felt comfortable 
responding to questions freely and honestly by asking farmers 
for their voluntary participation in the survey and treating 
them with respect and courtesy. Second, students were taught 
to use language and concepts that are easily understood by 
farmers. Third, and most important, the training emphasized 
that interviews should only be conducted away from local cad- 
res, whose presence could influence farmers' responses to the 
survey questions. In addition to the training provided prior to 
the survey, one graduate student from Renmin University's 



111. The household-size and rural-population issues are technical, but dif- 
ficult, largely due to the "floating population" of those born in the country- 
side who spend much of their time working in the cities, but without for- 
mally changing their place of residence. The responses as to household size 
almost always will include such household "members." In light of the "float- 
ing population" and "household size" issues, we are using estimates based on 
(1) FAO estimates as of 2004, a total agricultural population of 849 million, 
and (2) our survey figure of 4.55 members as average agricultural household 
population (almost identical with our 2001 survey figure of 4.52). See UN- 
FAO Statistical Yearbook 2004, supra note 3. Both figures appear to in- 
clude "floating" population that has not changed to urban registration. This 
would indicate approximately 187 million agricultural households (849 mil- 
lion / 4.55). Approximately 83% of these households are present in the 
seventeen survey provinces. See China Agriculture Statistical Yearbook, 
2004, pt. 2(1). 
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Land Management Department was designated as team leader 
for each survey province. 

Each student was asked to complete a minimum of twelve 
survey questionnaires, and some students completed more 
than twelve survey questionnaires. The survey questionnaire 
employed in this round of surveys contained most elements of 
the questionnaire used in 1999 and 2001, with substantial ad- 
ditions as well as refinements based on the results of field re- 
search direcdy conducted by the authors during the interven- 
ing years, and in light of the subsequent adoption in 2002 of 
the RLCL. 112 

Each interview was conducted with a randomly selected 
village. 113 Within each village, one or two households were 
randomly selected for interviews. For each set of twelve ques- 
tionnaires completed, survey interviews were conducted in a 
minimum of five randomly selected townships in two or more 
counties. A total of 1,962 valid survey questionnaires were re- 
turned, encompassing 1,773 villages 114 of the seventeen prov- 
inces. 115 The number of valid responses per province is ex- 
pressed in Table 24. 



112. See, e.g., Roy Prosterman et al., Rural Development Institute, Report 
of Fieldwork injiangxi, Nov.-Dec. 2003 (Nov. 2004) (unpublished memoran- 
dum on file with authors) (findings based on 56 field interviews in Jiangxi 
Province); Li Ping et al., Rural Development Institute, Report of Fieldwork 
in Hunan, Oct. 2004 (Dec. 2004) (unpublished memorandum on file with 
authors) (findings based on 21 field interviews in Hunan Province). 

113. In most of the villages, only one household was randomly selected. 
Two households were randomly selected in 189 villages as a validation check 
on responses regarding village-level phenomena and to capture some of the 
variation in household level behavior. 

114. It should be noted that, since village cadres carry out tasks on a vil- 
lage-wide basis, the farmer's response to nearly all of the factual questions 
with respect to such matters addressed by the survey should be representa- 
tive of the situation in that village as a whole. This is so direcdy in questions 
such as "Does your village have Flexible Land?" and indirectly in questions 
such as "Have you signed a thirty-year land use contract?" From a statistical 
standpoint, therefore, it is important that the number of villages in our sam- 
ple is comparable to the number of households. Data from the 189 two- 
respondent villages indicates that there is no statistically significant differ- 
ence between the two responses, as to such village-wide attributes or events, 
within a given village. 

115. The 1999, 2001 and 2005 surveys are not panel surveys — that is, the 
farm households interviewed as part of the 1999 or 2001 surveys were not re- 
interviewed in 2005. A different cross-section of counties, villages, and 
households was involved in each survey. Comparisons between responses to 
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Table 24: Valid Survey Responses by Province 



Province 


Valid Surveys 


Anhui 


116 


Fujian 


120 


Guangxi 


118 


Guizhou 


137 


Hebei 


118 


Heilongjiang 


120 


Henan 


105 


Hubei 


106 


Hunan 


100 


Jiangsu 


79 


Jiangxi 


139 


Jilin 


121 


Shaanxi 


120 


Shandong 


124 


Sichuan 


113 


Yunnan 


120 


Zhejiang 


106 


Total 


1,962 



To ensure that the combined results from all of the prov- 
inces, discussed in Section III, are representative on a national 
level — or strictly speaking, are representative for the seventeen 
survey provinces that contain some 90% of China's rural popu- 
lation — the survey results from each province have been 
weighted according to the share of rural population contained 
in that individual province relative to the total rural popula- 
tion contained in the seventeen survey provinces. No weight- 



the 1999, 2001 and 2005 surveys do not represent changes in the status or 
opinions of particular families during the interval between surveys. These 
comparisons are between three different, but nationally representative, 
groups of respondents. Changes in responses between the surveys are indica- 
tive of national, not individual household, trends. 
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ing is necessary — or possible — however, when we separately 
present the results for each individual survey province. 116 

Thus, in summary, the national survey results discussed in 
Section III and throughout the paper are expected to be accu- 
rate for the combined rural population of the seventeen prov- 
inces to within +/-2.2% in 95 out of 100 cases for household 
level questions, and +/-2.3% for village level questions. The 
individual province figures discussed in Section IV, below, re- 
present the raw, unweighted percentages, and are expected to 
be accurate for the rural population of that province to within 
approximately +/-8.9% in 95 out of 100 cases for household 
level questions and +/-9.8% for village level questions. The 
survey was conducted during the last half of July and the first 
half of August 2005. The results therefore reflect the situation 
in the countryside as of that time. 



116. When analyzing the village level questions such as "Does your village 
have Flexible Land?" the results for the 189 villages that had two interviews 
are calculated as the average of the two responses. 
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